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NOTES of the WEEK 


Her Majesty Queen Mary 


We record with the deepest regret the death of Her Majesty 
Queen Mary at Marlborough House on Tuesday, March 24. 


Queen Mary was born on May 26, 1867, and was, in fact, the 
first Queen Consort to be born in this country since Catherine 
Parr in the sixteenth century. Queen Mary was the eldest 
child and only daughter of Prince and Princess Francis of Teck 
and was thus a great-grand-daughter of George III. She married 
King George V (who was then the Duke of York) on July 6, 
1893, and thus assumed the first of her great royal responsibilities 
at the climax of the Victorian era. Indeed she was on terms of 
close personal affection with the great royal lady who gave that 
era her name. Her visits to Australia for the opening of the 
first Federal Parliament by her consort in 1901, and to India 
in 1905, saw her taking a very real personal interest in the 
problems of Empire and this experience of travel together with 
her earlier up-bringing in England and on the Continent was to 
be of the greatest benefit to her subjects. King Edward VII 
died on May 6, 1910 and still in their early forties the Prince 
and Princess of Wales ascended the throne. 


1911 was marked with a series of splendid ceremonies, the 
unveiling of the memorial to Queen Victoria, the Coronation 
and later the Indian Durbar but, as well as attending to the 
glittering ceremonial of the pre-1914 years, Her Majesty was 
bringing up a family to undertake the heavy responsibilities of 
royalty and never let those public duties interfere with the 
fundamentals of home life. In the first World War, as first lady 
in the land, Queen Mary took an active part in leading the 
activities then open to women, particularly in connexfon with 
hospital work and she was Commandant-in-Chief of the 
Women’s Auxiliary Army Corps. In 1918 the King and Queen 
celebrated their silver wedding and the occasion was marked 
by a public service of thanksgiving in St. Paul’s Cathedral for 
twenty-five years of happy married life. The inter-war years 
held for her the marriages of her sons and daughter; King 
George’s severe illness in 1928 and the amazing triumph of the 
Jubilee in 1935 by which the nation joyously celebrated twenty- 
five years of rule by beloved Sovereigns. In this period the 
Monarchy greatly grew in the affections of the people. Queen 
Mary also experienced the sorrows of bereavement on the death 
of King George V and all the anxieties and disappointments of a 
mother over the abdication of her eldest son Edward VIII. 
She was, however, to see her second son lead a united nation to 
victory in 1939-1945 and worn out by the conscientious per- 
formance of his duties predecease her by more than a year. 
She was also to know the grievous loss of the Duke of Kent 
on active service. These war years she spent at Badminton in 
Gloucestershire but she longed to be in the London she loved with 


her people. Queen Mary was married in the Metropolis and 
there was no more beloved figure with its inhabitants. Gifted 
with national good taste which had benefited from her early 
sojourning in Italy she invariably displayed the keenest interest 
in every aspect of gracious domestic living. Typical of her was 
her wish to give practical help on all occasions. To assist the 
dollar drive she had sent to Canada and the U.S.A. a wonderful 
carpet in gros point which after exhibition realized $119,651, 
The nation will mourn a truly Queenly Queen, they will deeply 
miss the familiar figure with the toque hat and the tightly furled 
umbrella or sunshade and they will express their commiseration. 
that the Queen “grand-mother” was not able to see the Corona- 
tion of her grand-daughter Queen Elizabeth Il. Queen Mary won 
for herself a very special place in the nation’s affections. She 
secured this by her regal bearing, her wifely devotion, and her 
gracious deportment as a mother during all the vicissitudes of a 
very full public and private life. We mourn the passing of a 
very gracious and wonderful lady. 


Periodical payments : Notification of arrears 


In the long run, it sometimes saves time and trouble to do 
more than is actually a duty. This applies to some aspects of the 


work of a clerk to justices. In his annual report for 1952, 
Mr. Leslie M. Pugh, clerk to the justices of the City of Sheffield, 
states what has been done in that city about arrears under 
maintenance and affiliation orders. The results are significant : 


“During the year 310 complainants and defendants were 
advised by letter that arrears had accrued and the amount of the 
arrears. The result has been satisfactory. In response to these 
letters 153 items of arrears have been paid in full or are now 
being paid by instalments without the necessity of proceedings 
being taken. The number of letters sent shows an increase 
compared with the previous year of forty-one. In 1947 it was 
necessary to advise the parties in twenty-six per cent. of all the 
orders in force that arrears had been incurred but by 1951 this 
figure fell to eleven per cent. During the six and a half years these 
letters have been issued, many defendants have paid their arrears 
in full and have continued to comply with their orders. Many 
others agreed to pay by means of instalments and are still so 
doing without further reminders being sent. 

By the Married Women (Maintenance) Act, 1949, it became a 
statutory obligation for the Collecting Officer to notify the com- 
plainant of the arrears. Hitherto it had only been necessary to 
notify the complainant in affiliation cases. In fact, in Sheffield, 
hoth complainants and defendants in maintenance and affiliation 
orders have for nearly seven years been notified of arrears due 
and the existing system in this respect anticipated the changes 
made by the Act. 
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All proceedings for the enforcement of arrears of payment due 
to be made to the collecting officer, and for the variation of any 
order for such payments, are heard in a special court sitting on 
Thursday mornings. If any doubt exists as to the exact amount 
of any man’s earnings, an official letter is sent to his employer 
requesting a certificate showing the gross and net wages earned 
during the last thirteen weeks. This information has been 
supplied in every case without a witness summons being issued.” 


Medical Reports for Magistrates’ Courts 

In his annual report to the justices for the year 
Mr. Edward Hooton, clerk to the Mansfield justices, writes : 

“* More use has been made by the justices during the year of 
their power to remand a person convicted of an offence to 
prison for three weeks for medical examination. In this 
connexion the probation officers have played a very valuable 
and important part. During the year the principal probation 
officer, the medical officer at Lincoln Prison, and the clerks 
to the justices of the county, have come to an arrangement 
whereby, in such cases, the clerk sends to the medical officer 
immediately after the remand, and with the prisoner, short 
particulars of the reason for the remand. Within a very short 
time, which is usually not more than forty-eight hours, the 
probation officer follows this up with a full report of the case 
as presented in court and the antecedents (with particular refer- 
ence to medical antecedents) as known to the police and obtained 
from inquiries by the probation officer himself. The medical 
officer has continually praised these reports as giving him very 
useful information of the background of the prisoner which has 
helped him materially in forming his opinion of the mentality 
of the prisoner.” 

By s. 26 (4) of the Criminal Justice Act, 1948, the court which 
remands a person for the purposes of such report is required to 
send to the prison or other place to which he is committed, or, 
in the case of a person released on bail to the institution or place 
at which or the person by whom he is to be examined “ a state- 
ment of the reasons for which the court is of opinion that an 
inquiry ought to be made into his physical or mental condition, 
and of any information before the court about his physical or 
mental condition.” 

The form which such a statement takes, and the amount of 
detail included, no doubt vary as between different courts. Here, 
at all events, is a method of supplying information which 
seems to fulfil the purpose of the section 


1952, 


Lancashire No. 9 Combined Probation Committee 
Report 

Apparently the fallacy that probation is appropriate in the case 
of young offenders only has not yet been completely dispelled. 
Writing in the Report of the Lancashire No. 9 Probation Com- 
mittee, Mr. J. W. Marsh, the senior probation officer, refers 
to this “ long standing fallacy,’ and emphasizes the suitability 
of this method of treatment in the case of many adults, and the 
success with which it has been used. In many instances pro- 
bation accompanied by psychotherapy has proved helpful to 
sexual offenders 

Centres at which probationers can report, away from the 
court, are used in many, if not in most, areas. In this report it is 
stated that not only is such a system of use to the probation officer 
and the probationer, but also it provides a centre which is 
quickly recognized by the local inhabitants as a place where advice 
and help can be obtained. In the matter of travelling expenses 
to and from the centre, r. 75 of the Probation Rules, 1949, 
provides for payment out of public funds in case of hardship. 
It has not been found necessary to make such payments in this 
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area during the period of the report, and we agree with Mr. Marsh 
who takes the view that the responsibility of reaching the report 
centre is part of the treatment of any offender placed under 
supervision. No case has been encountered where the financial 
position of the probationer or his family has justified the payment 
of fares. 

There has been a welcome decrease in the number of juveniles 
charged with indictable offences. A comment on parental respon- 
sibility is worth notice : 

“* In selected cases where lack of parental responsibility has been 
a contributory factor in the child’s appearance before the court 
it has been found that parents who were allowed to give security 
for the good behaviour of the offender had their sense of 
duty reawakened and only a small proportion of parents so bound 
over were called upon subsequently to produce all or part of 
their security. This remedy has a great deal of merit and it is 
one of the powers of the juvenile court which is often over- 
looked.” 

The lack of special schools for the educationally sub-normal 
continues to cause anxiety. Mr. Marsh quotes one case in which 
a child who was found guilty of a sexual offence and was con- 
sidered to be certifiable as a mental defective by a medical 
officer was discharged absolutely by the juvenile court purely 
because no suitable accommodation could be found for his 
reception. 


Civil and Criminal Remedies for Assault 


A person seeking redress in respect of a common assault 
can choose whether he will bring an action for damages or 
prosecute criminally in a magistrates’ court. If, having begun 
criminal proceedings he has second thoughts or receives legal 
advice that he would be wise to bring an action for damages, 
the question of his right to withdraw the criminal charge in 
order to be able to avail himself of his civil remedy has to be 
considered. It is not quite clear how far he may be justified in 
withdrawing the prosecution without leave of the court, or in 
effecting a compromise. 

A case reported in a local newspaper illustrates the point. 
During the hearing of a charge of assault, the defendant in the 
course of his evidence produced a letter from the prosecutor's 
solicitors to the effect that the prosecutor would not take pro- 
ceedings if the defendant paid him £5 compensation. The 
clerk, goes on the report, pointed out that while it was possible 
to settle a civil action out of court, it was wrong to try to settle 
a criminal action so, and he added that the firm of solicitors 
might well have compounded a misdemeanour by writing the 
letter. The case was dismissed. 

Assuming that the magistrates’ court was already seized of 
the case when the offer to compromise was made, it was no 
doubt the case of Ex parte Bryant (1863) 27 J.P.N. 277 which the 
learned clerk had in mind. That case is authority for the 
proposition that if an information has actually been laid, the 
court is entitled to convict summarily, notwithstanding an 
arrangement of compromise made by the parties. In practice, 
however, the court will usually agree to the withdrawal. In 
Stone, 1952, it is pointed out that this case is hardly consistent 
with certain other decisions and might not be followed now. 
Until is is overruled, however, it remains an authority. 


Compounding Offences 


As to the question of compounding, it is well known that to 


compound a felony is an indictable misdemeanour. The 
position is not so definite where the offence compounded is a 
misdemeanour. The matter is thus stated at 9 Halsbury p. 356 : 
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*“An agreement to compound a misdemeanour of a public 
nature, even if made with the consent of the judge at the trial, 
is unlawful in the sense that such an agreement can give rise 
to no civil right and no action can be brought upon it ; in some 
cases when the object of the agreement is to obstruct or prevent 
the course of justice, the persons who enter into such an agree- 
ment are, it seems, guilty of a common law misdemeanour.” 
In a footnote, reference is made to observations of Wilmot, C.J., 
upon an agreement to stifle a prosecution for perjury, which 
offence he considered to be of greater enormity than many 
felonies. 


The Royal Title 

The second reading of the Royal Titles Bill in the House of 
Commons brought to the surface a catholic assortment of views 
which is what might be expected in the case of so expansive and 
intricate an association as the Commonwealth of Nations. 
The preamble to the Bill provides revealingly that “it is expedient 
that the style and titles appertaining to the Crown should be 
altered so as to reflect more clearly the existing constitutional 
relations of the members of the Commonwealth to one another 
and their recognition of the Crown as the symbol of their free 
association and of the Sovereign as the Head of the Common- 
wealth.” The Bill goes on to provide the assent of the United 
Kingdom Parliament to the adoption by Her Majesty for use 
in relation to the United Kingdom and all the other territories for 
whose foreign relations H.M.’s Government is responsible, of 
such styles and titles as Her Majesty may think fit having regard 
to the agreement between the Commonwealth Governments 
assembled in London in December, 1952. 

The Bill may well prove to be an important landmark in the 
constitutional development of the Commonwealth. It accepts 
for the first time the conception of the divisibility of the Crown 
and Her Majesty will be as much the Queen of Ceylon as she is 
of the United Kingdom of Great Britain and Northern Ireland. 
In the new royal style and title the expression “* Dominion ” 
with its associations of inferior status has been replaced by the 
word “ realm” and no doubt this amendment in nomenclature 
appropriately reflects the changes which have taken place in 
recent years and which will be catered for elsewhere by the 
admission of Commonwealth representives to the Abbey for 
the Coronation to the exclusion of persons from the United 
Kingdom previously entitled. The Commonwealth today is a 
constitutional experiment involving unprecedented and even 
paradoxical relations. The unorthodox position of Ireland has 
in recent years been clarified by the Ireland Act, 1949, which 
recognized her as an independent Republic but what of the 
Republic of India which recognizes Her Majesty as the Head of 
the Commonwealth and still in some amorphous way remains 
within the Commonwealth ? It is true that the Crown means 
different things in different parts of the Commonwealth and it is 
probably right that these should be reflected in the constitutional 
changes of style and title. For example there are differences of 
approach and feeling between subjects of Her Majesty who are 
of British stock and the French Canadians in Canada and between 
the British and the Afrikaaners in South Africa. 

Nor indeed should the Scottish feel unduly aggrieved that Her 
Majesty will be styled Elizabeth Il and not Elizabeth I. To 
change the system at this stage would be to make confusion 
worse confounded. On historical grounds alone the Scots would 
appear to have a case but if so they would seem to have let it go 
by default for many centuries and it is now unreasonable to 
clamour for change. If the Kings and Queens of Great Britain 
founded by the Act of Union 1707 had assumed new numerical 
designations from the date of the Act King William IV would 
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have been King William I and Edward VII and Edward VIII 
would have been Edward I and Edward II being the first Kings 
of that name of the United Kindgom. Such re-numbering would 
clearly lead to much confusion. In the case of William IV obvious 
numerical difficulty arises. Before the Act of Union two Williams 
had reigned over England and one over Scotland. After the two 
Crowns were united William III of England and H of Scotland 
ruled over both Kingdoms but the only William to rule since the 
Union of 1707 was William IV although he was only the third to 
reign over Scotland. 

The numbering of William IV never raised any disturbance in 
Scottish breasts and that of Edward VII was accepted after the 
Lord Advocate had pointed out the inconvenience of statute 
citation which would ensue if he were styled Edward I of 
Scotland. Pillar boxes may have been exploded in Edinburgh in 
1953 but scarcely a ripple disturbed the surface in 1901 and none 
in 1820. 

In broader spheres many there may be who regret the dis- 
appearance of the word “ British * before the word ** Common- 
wealth” and other traditional symbols to which great senti- 
mental value has been attached in this country and elsewhere. 
Many, however, will rejoice to feel that the style of the Queen 
(Head of the Commonwealth of Nations) will continue to 
symbolize the spirit of co-operation in all Her Majesty’s realms 
and territories. 


The Swiney Prize 


Some of our readers may be interested to know that the 
Royal Society of Arts are announcing a further competition for 
the Swiney Prize. Entries have to be submitted not later than 
November 30, 1953, to the Secretary of the Society whose address 
is John Adam Street, Adelphi, London, W.C.2. 

Dr. Swiney died in 1844, and left a sum of money to the Royal 
Society of Arts for the purpose of presenting a prize every five 
years to the author of the best published work on jurisprudence. 
The prize is a cup of the value of £100 with money to the same 
amount, offered alternately for medical and general juris- 
prudence ; on the present occasion it is the turn of general 
jurisprudence. The award is made by a joint committee of the 
Royal Society of Arts and the Royal College of Physicians, 
acting through special adjudicators. In the past hundred years 
prize winning books have included several whose titles are still 
household words. Maine's Ancient Law gained the prize in 1864, 
Holland’s Jurisprudence in 1894; Pollock and Maitland, with 
their History of English Law, in 1904; Professor Vinogradoff 
and Professor Holdsworth in 1924 and 1934. Time would be 
short for a book to be specially written, the more so that the 
work must have been published as well as written before the 
crucial date. But if any reader has a worthy successor to the 
giants named far enough advanced towards the printing press, 
now is his opportunity. 


A Point on Flood Prevention 

Flood prevention is now much in the public mind as a result 
of the disaster at Lynmouth and the more recent and more 
terrible destruction on the eastern coasts. Up to a point the 
principle has been conceded of throwing the cost of preventive 
work upon larger areas than those immediately benefited or 
immediately threatened. For ordinary purposes s. 34 of the 
Land Drainage Act, 1930, is still the provision upon which 
reliance is placed for carrying such works into execution: see 
para. (b) in subs. (1) of that section. Under the Act of 
1930 the works specified in para. (b) were to be carried out 
by a drainage board, which might be an internal drainage 
board or a catchment board, and the River Boards Act, 1948, 
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transferred the powers of catchment boards to the river boards ; 
this was in itself a recognition of the need for spreading the area 
of charge. Section 32 of the Act of 1930 empowered ordinary 
local authorities to carry out or contribute to works of land 
drainage, including those which are mentioned in para. () 
of s. 34 (1) of the Act, where contribution was in their opinion 
desirable in the interests of public health or the protection or 
better enjoyment of highways within their districts. 


We understand that the Minister of Agriculture and Fisheries, 
in administering Exchequer grants which have been made 
available to river boards for the purpose of works of this sort, 
is making it a condition that the river board shall obtain from 
local authorities whose areas will directly benefit a substantial 
contribution to the cost of the works. Some exception has been 
taken to this upon the ground, to put it crudely, that it is not 
the Minister's business how expenses are allocated between the 
river board and the local authority, which are both representative 
organs of local government. We do not think this particular 
criticism is justified ; the Minister of Agriculture and Fisheries, 
with other Ministers, is a central authority charged with the 
exercise where necessary of default powers under the Act of 
1948. The river board is limited to the proceeds of a fourpenny 
rate, and if it spent the whole of its income in a particular 
year, or a disproportionate amount of that income, upon works 
in one local government district default might arise elsewhere 
within its area. To us, therefore, it seems that the Minister is 
justified in using whatever powers he possesses, to ensure that 
no particular district within the area of the river board gets an 
undue share ; one way of doing this is to require a local authority 
which wants something exceptional to make an exceptional 
payment towards it—holding out the bait of an Exchequer 
grant to encourage the transaction. A possibly more difficult 
question, at least in theory, arises upon the language of s. 32 
of the Act of 1930. From the point of view of the river board 
and of the Minister of Agriculture and Fisheries, it is not impor- 
tant whether the works will serve some purpose of public health, 
or of the safeguarding of highways, or some more general 
purposes, but s. 32 does not support the expenditure of local 
authority funds upon the last named purposes. If we are rightly 
informed about the facts, and particularly that the Exchequer 
grant is being used as a lever to obtain contributions from local 
authorities under para. (6) of s. 34 (1) of the Act of 1930, to 
works not specifically authorized by that subsection, some 
modus vivendi must have been agreed between the Ministers 
primarily responsible, namely the Minister of Agriculture and 
Fisheries as the dispenser of Exchequer grants, and the Minister 
of Housing and Local Government as the authority responsible 
the local authority part of the 


for sanctioning loans for 


expenditure 


Lincoln—Parts of Lindsey 


Mr. John Jolly, F.1.M.T.A., prepared his rate estimates before 
the recent disastrous floods in the county and it was therefore 
necessary to amend the rate recommended by the Finance 
Committee (Chairman: County Alderman A. W. Harrison). 
This was done by the county council at a meeting on February 20 
when it was decided to add 5d. to the General County Rate and 
id. to the Sandhills Special County Rate, making a total rate 
of 15s. 6d., an increase of Is. 6d. over the figure for the current 
year 

The Sandhills special rate covers the whole county area 
excluding Cleethorpes and will produce £5,634. It is levied under 
the provisions of the Lindsey County Council (Sandhills) Act, 
1932, which gives powers in regard to the control and preserva- 


tion of sandhills. Ordinarily, most of the expenditure incurred 
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under the Act on development, improvements and maintenance 
is recovered by way of licences and rents. 

Lindsey is one of the few county councils which publish 
Abstract of Accounts and Estimates together : in addition Mr. 
Jolly has added a first-class separate memorandum on the 
Estimates. 

He reminds his members that in November, 1951, Mr. Butler 
said that one of the most important tasks was to reduce Govern- 
ment expenditure and that he instanced grants on local 
government expenditure as being an item where the burden 
should be lightened. In October, 1952, however, the Chancellor 
indicated that he was not prepared to adopt a “* Geddes Axe ” and 
therefore up to the present, as Mr. Jolly says, it is only within the 
field of capital expenditure that the Government is making any 
real curtailment of local government expenditure. 

Probable results for 1952/53 indicate a net overspending of 
£33,000 and leave the county council with an opening balance of 
£351,000, a reduction of £187,000 from a year previously. As 
only £95,000 of the total is held in cash or investments, the 
balance being accounted for by excess of debtors over creditors 
and the value of stocks and stores, the Finance Committee are 
advised that it would be dangerous to budget for a reduced 
baiance. Although net committee requirements for the coming 
financial year have increased by £210,000 the Exchequer Equaliza- 
tion Grant credited has increased by £229,000, thus enabling the 
necessary rate increase to be minimized. Rateable value per head 
of population in Lindsey at £4 15s. 6d. was in 1951/52 well below 
the national average and entitled the county to an Equalization 
Grant of £914,000 equal to a rate of 12s. Id. In 1951/52 Govern- 

22,000 against a total expenditure by 
the county council of £4,381,000. 

The estminated Id. rate product for 1953/54 is £6,290. Loan 
debt continues to increase and is estimated to reach £2,491 ,000 
at March 31, 1953, equivalent to £8 per head of population. 

The latest figures show 536 children in care, of whom 224 were 
in county council homes, a larger proportion than the neighbour- 
ing county of Nottingham. 

Highways expenditure was estimated to increase by £97,000 to 
£912,000, But if Lindsey is in the same position as a number of 
other counties the subsequent notification of grant from the 
Ministry of Transport will have necessitated a reduction. This 
Ministry’s consistent lateness in notifying local authorities of 
grants payable is a serious source of trouble in framing estimates. 


Three Years’ Costs in Nottinghamshire 

By combining the publication of his Abstract of Accounts for 
1951/52 and Budget for 1953/54 Mr. J. Whittle, B.-Com., A.C.A., 
F.I1.M.T.A., Nottinghamshire Treasurer, is able to present the 
expenditure and income of three years together, and his 
statistics exemplify the rapid increase of expenditure common to 


all local authorities. Gross Nottingham expenditure has risen 
from £6,900,000 in 1951/52 to £8,400,000 in 1953/54. 

The rate proposed for next year is increased by Is. 3d. to a 
total of 15s., and even so fails to cover expenditure by Is. 4d. 
The latter sum is taken from balances which are thus reduced to 
£433,000 at March 31, 1954. This sum is not by any means 
excessive when compared with total expenditure, and remember- 
ing that part is swallowed up by the excess of debtors ove 
creditors amounting in the last Balance Sheet to £113,000 and 
part by the financing of stocks of materials totalling £62,000. 
Money can only be taken once from balances, and Finance 
Committee Chairmen and treasurers wisely like to retain a 
reasonable figure. Linking this fact with the continued expansion 
of services, by way of new schools, hostels for the aged and 
children’s homes, increased health services, increased numbers of 
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police and so on, and with the increasing cost of existing services, 
the outlook for the Nottinghamshire (and all other) ratepayers 
is bleak. 

Mr. Whittle emphasizes in a useful graph the importance of 
the cost of local government to the taxpayer. He shows that 
whereas in 1938/39 government grants met half of total expendi- 
ture the proportion had risen to two-thirds in 1951/52. 

Education costs more than all other services combined, with a 
demand of £4,600,000 out of the total budget of £8,400,000. In 
1951/52 costs per child were £24 in primary schools and £44 in 
secondary schools. 

The county council was successful up to March 31, 1952, in 
boarding out 454 of the 650 children in its care. The average 
weekly cost of the boarded-out child was £1 4s. 8d.: in the 


County’s Children’s Homes the weekly cost was £5 3s. 11d. 
Loan debt continues to increase with the growth of capital 
expenditure and although Mr. Whittle points out that average 
interest rates will inevitably rise in the future we congratulate 
him and his Finance Committee on keeping the figure down to 
Net loan debt outstanding at 


3.16 per cent. at March 31, 1952. 
that date totalled £2,880,000. 


Local Authority Insurance Funds 

Insurance Funds maintained by local authorities came into 
controversial discussion in the course of the recent Second 
Reading debate on the Local Government (Miscellaneous 
Provisions) Bill. 

This was a private member’s Bill sponsored by Mr. Mitchison, 
the M.P. for Kettering, and having the support of the Urban 
District Councils’ Association. It dealt with such a catholic 
assortment of matters as the establishment of capital and 
renewal and repairs funds by local authorities as well as the pro- 
vision of bus shelters and dust-bins and closing orders in respect 
of houses. Not stopping at these matters but taking into its ambit 
water undertakings, sewerage charges, and disabilities of members 
on account of interests in contracts, this Bill certainly was 
aptly named a “ Miscellaneous Provisions” Bill and has very 
considerable importance in the local government sphere. Plainly 
it saves local authorities going to the individual expense of 
promoting private Bill legislation in order to achieve these 
powers. Clause 4 which relates to insurance funds provided 
the subject matter for the sharpest controversy. Clause 1 (1) (c) 
enables a local authority to establish such a fund to be available 
for making good such losses, damages, costs and expenses as 
may from time to time arise in respect of such risks as may be 
specified in a resolution of the local authority. 

The Ilford Corporation established an Insurance Fund as 
long ago as 1937 and by 1943-44 the sum of £54 million had 
been set aside by local authorities in such funds. In the sphere 
of insurance this is, however, only a small sum of money. In 
1949 the Corporations of Slough, Oldbury, Crewe, Halifax and 
West Bromwich and in 1950 those of Doncaster, Leyton and 
Wolverhampton followed this course, accompanied by the 
Eton Rural District Council. In 1951 the Lancashire and the 
West Riding County Councils joined the ranks of the local 
authorities with their own insurance funds and in 1952 the 
County Councils of Essex and Glamorgan. The critics of this 
system pointed out that it was doubtful whether an insurance 
fund is of any great value to the smaller authorities. The rate 
product of urban district councils in England and Wales averages 
not more than £800 and may of course in many cases be a great 
deal less. If the product of a Id. rate in these small authorities 
is to be devoted to the building up of an insurance fund it will be 
a very long time indeed before the fund is of much value to the 
local authority. Sir Geoffrey Hutchinson, M.P. for Ilford 
North, pointed out the dangers which might confront a local 
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authority when, for example, before the insurance fund has 
reached a sufficient sum their offices are damaged or destroyed 
by fire. The loss might run into £100,000 or even more. The 
time which must elapse before an adequate fund is established 
is so long that many of the present ratepayers will be contributing 
to an insurance fund from which they will never receive any 
substantial benefit at all. Insurance against, for example, 
flood risk, in small or limited areas involves such substantial 
liability that it is plain that the risk ought to be spread over 
the widest possible area. Mr. Horobin, M.P. for Oldham East, 
pointed out pungently the potential embarrassment to the 
future ratepayers of Canvey Island who might be paying high 
rates for a period long after the existing ratepayers are dead if 
the latter endeavoured to insure against all the flood risks 
descending on the Island. He went on to criticize the principle 
of local authorities using the ratepayers’ money to enter the 
general insurance business with one county, for example, taking 
the risks of another (cl. 1 (4) of the Bill provides for local authori- 
ties establishing joint schemes in connexion with insurance 
funds). 

In the present context the capital expenditure of local 
authorities is uncomfortably large, particularly in the spheres of 
education and housing. We feel that the additional demands 
which would inevitably follow if insurance funds schemes were 
to be embarked on might easily result in a millstone being hung 
about ratepayers’ necks without any commensurate advantages. 
In the early stages of establishing those funds there must be many 
substantial risks which cannot be met by them if the worst 
happens and the unfortunate eventuality occurs. For local 
authorities which have established their funds in times when 
finances were easier are reasonably safe but those embarking 
on Municipal insurance now are, we feel, chancing their arms 
in a considerable way. 


Bus Shelters 

Mr. Mitchison’s Local Government (Miscellaneous Provisions) 
Bill (referred to above) will no doubt earn the grateful thanks 
of those using public passenger transport by its provisions 
enabling a local authority to erect and maintain bus shelters. 
In bad weather we have all probably been placed in the position 
of being soaked through to the skin, waiting in the country for 
the bus to come. 

Clause 5 of Mr. Mitchison’s Bill enables a local authority to 
provide such shelters in a highway or on land abutting on a 
highway and they may effect agreements with other local 
authorities to this end. ‘* Local authority ” is widely defined and 
includes a county council, county borough, metropolitan 
borough, county district or rural parish. Under cl. 6 (1) of the 
Bill if the local authority erecting the shelter is not the highway 
authority then they must seek the consent of the highway 
authority, and there are also certain other safeguards in connexion 
with bridges, station approaches, etc. 

So far as they go the provisions of the Bill will be welcomed 
but cl. 5 provides no mention of compulsory acquisition pro- 
cedure if the local authority concerned wants to erect or maintain 
a shelter on land which it does not own. There is, moreover, 
no mention of compensation to an abutting landowner for any 
land or easements which may be acquired. Bus shelters may 
be a great boon to public transport users but they are not 
necessarily a blessing for those whose houses adjoin them. 
The public have an unfortunate habit of leaving every sort and 
kind of litter around those shelters (in spite of the provision of 
litter-baskets) and there are other ways in which their behaviour 
does not improve the privacy and legitimate rights of enjoyment 
of adjoining property-owners. If these matters are fairly 
attended to then the new provisions should be very useful. 





214 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, APRIL 4, 1953 


VOL. 


THE RECOVERY BEFORE MAGISTRATES’ COURTS OF 
PENALTIES UNDER THE EXCISE ACTS 


[CONTRIBUTED] 


An article at p. 116, ante, dealing with the decision in the case 
of Brown vy. Allweather Mechanical Grouting Co., Ltd. [1953] 
| All E.R. 474; 117 J.P. 136, reached the conclusion that the case 
may be of no practical importance now for the reason that the 
Excise Management Act, 1827, has been repealed, and that the 
provisions of the Customs and Excise Act, 1952, are wide enough 
to enable excise penalties to be recovered summarily as though the 
matter giving rise to the proceedings were an offence punishable 
on summary conviction. 


It is suggested, however, that this conclusion is by no means 
certain, and, indeed, may not have been reached had the writer 
of the article had before him the full report of the case. 


By s. 283 (2) of the Customs and Excise Act, 1952, ** subject 
to any express provision made by the enactment in question any 
offence under the Customs or Excise Acts 


(a) where it is punishable with imprisonment for a term of 
years, with or without a pecuniary penalty, shall be 
punishable either on summary conviction or on conviction on 
indictment ; 


two 


(6) in any other shall be punishable on summary 


conviction.” 


case 


The important word in this section is the word “ offence.” 
In Brown v. Allweather Grouting Co., Ltd., supra, Lord Goddard 
said: * There are no words in s. 13 (2) (of the Vehicles (Excise) 
Act, 1949) which refer to summary conviction or summary trial, 
or to fines, or anything to indicate that a criminal offence is 
created. Ins. 15 of the Act, which refers to using vehicles without 
a licence at all, a similar penalty is imposed, that is, an excise 
penalty He then points out that in s. 15 (2) the word 
* offence * is used, but he adds, “* I do not think that the mere 
fact that the word * offence” is used there shows it to be re- 
garded as a criminal offence.” It must, therefore, be accepted 
that s. 15 of the Vehicles (Excise) Act, 1949, does not create a 
criminal offence. It merely makes a person who has done a 
certain thing liable to an excise penalty. 


Let us examine some other excise penalties 


A person keeping a dog without a licence is rendered liable 
to a penalty of £5 (Dog Licences Act, 1867), which may be 
enforced as an excise penalty by a local authority or under s. 23 
of the Customs and Inland Revenue Act, 1878 (which has not 
been repealed), by a police constable on information before a 
court of summary jurisdiction. 


A person keeping a refreshment house without a licence is 
liable to a penalty of £20 recoverable as an excise penalty 
(Refreshment Houses Act, 1860). The penalty under the Gun 
Licence Act, 1870, is likewise an excise penalty. Then, under the 
Vehicles (Excise) Act, 1949, there are excise penalties under ss. 13 
(2) and 15 (1). Where a licence is paid for by cheque and the 
cheque is subsequently dishonoured, the person who has received 
the licence must surrender it upon being given notice and if he 
fails to do so, he is subject to an excise penalty of £50 (Finance 
Act, 1934, s. 17). Under the Customs and Excise Act, 1952, a 
number of provisions create excise penalties, ¢.g., s. 45—improper 
importation of goods (“ smuggling”); s. 71—signalling to 
smugglers ; s. 72 (1)—interfering with revenue vessels (note s. 72 
(2) which refers to a felony and conviction on indictment) ; 
s. 74—offering goods for sale as smuggled goods ; s. 112—duty 
in respect of spirits used for scientific purposes, etc. 


These examples are enough for our purpose. With the possible 
exception of the recovery by a police constable of the penalty 
in respect of a dog licence, all these are illustrations of excise 
penalties commonly recovered in magistrates’ courts under the 
provisions relating to customs and excise. None of them, follow- 
ing the case of Brown, is in respect of a criminal offence. Indeed, 
to emphasize the non-criminal nature of the proceedings for 
their recovery the Lord Chief Justice said: ** An excise penalty 
is something quite different from a fine. It is recoverable before 
justices and it ought to be recovered by way of complaint . 

It may be he has been ordered to pay in a proceeding begun by 
information when it ought to have been begun by complaint.” 

Let us now return to the Customs and Excise Act, 1952. 
There are no provisions dealing with the recovery of penalties 
corresponding to those of the Excise Management Act, 1827. 
There is only s. 283 which deals with proceedings for offences. 
Subs. (2) refers to “summary conviction” and “con- 
viction on indictment,” words which relate, and can only 
relate to criminal offences. The section cannot, therefore, be 
invoked for the recovery of penalties in respect of acts which are 
not criminal offences and it is suggested that the new Act does 
not alter the situation brought about by the recent decision. In- 
deed, by repealing the Excise Management Act, 1827, and not 
substituting a provision in its place, the Act may have produced 
the situation that these penalties are not recoverable at all, orat any 
rate not summarily. Is it not possible that the method of recovery 
of excise penalties has become so much an accepted thing that 
it was taken for granted that these penalties were in respect of 
criminal offences and no special provision was considered 
necessary ? As the Lord Chief Justice observed in Brown's case 
“So far this point appears not to have occurred to anybody 
before.” 


A point of significance, and one in favour of this argument, 
is that when one examines the various provisions of the Customs 
and Excise Act, 1952, one finds penalties expressed in varying 
ways. For example, ss.7 and 10 prescribe a penalty “*on summary 


conviction * ; ss. 8 and 9 make an offender liable to “ a penalty ~ 
in respect of an “ offence * without reference to summary con- 
viction ; ss. 24 and 45 are of interest because they provide for a 
monetary penalty or imprisonment or both, again without refer- 
ence to summary conviction but this time not using the word 
** offence.” 

Following the decision in Brown's case the sections relating to 
‘ offences * or “ penalties’ do not create criminal offences 
and only those offences described as punishable “* on summary 
conviction * or “* on conviction on indictment ” can be brought 
within s. 283. The other penalties must be recovered in a civil 
court. 


[Parliament can at any time specify how a sum of money, 
be it a penalty or fine or what you will, is to be recovered, and the 
Courts can only interpret the law as it existed at the time the 
relevant matters had to be dealt with. Therefore it does not 
follow that because the law, as it stood before the coming into force 
of the Customs and Excise Act, 1952, required that excise penalties 
should be regarded in a certain way the passing of that Act has 
made no difference to the position. The Act is both a consolidating 
and an amending one, and there is no reason to suppose that 
Parliament in repealing the Excise Management Act, 1827, 
intended to deprive justices of all jurisdiction to deal with excise 
penalties, a jurisdiction which they have exercised for very many 
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years. Maybe they have exercised it wrongly by proceedings on 
information instead of on complaint, but we suggest that had 
Parliament intended otherwise there would have been an addition 
to s. 283 (2) to the following effect : 

“* Provided that this subsection shall not apply to offences in 
connexion with the non-payment of sums which are by any of the 
said Acts declared to be excise penalties or are in any way 
similarly described. 

In the absence of such a proviso why should the apparently 
plain meaning of the subsection be restricted artificially because 
of a decision given interpreting the law as it stood before the 
passing of that Act, an Act which repealed the former provisions 
on which the decision was partly based? 

We agree, as we said in the earlier article, that the matter may 
have to be decided by the High Court, but we think that normal 
construction, even having in mind the case in question, requires 
the interpretation which we suggest and that only a contrary 
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decision of the High Court on s. 283 (2) can produce the result 
suggested by our correspondent. 

Something quite positive is required, we suggest, to justify the 
proposition that all jurisdiction has now been taken away from 
them. 


The High Court in this case had no reason to consider, and did 
not consider, s. 283 (2) of the Customs Act, 1952. When that 
Act was passed the Vehicles (Excise) Act, 1949, was in force, 
with its reference in s. 15 (2) to an offence under s. 15 (1), and with 
the irresistible inference that a failure to comply with s. 13 (2) is 
equally an offence. Section 283 (2) speaks not of criminal offences 
but of offences, and we submit that Parliament in passing that 
Act made the offences under ss. 15 (1) and 13 (2) offences to be 
dealt with by summary conviction. In fact in doing so they would 
only have been expressing quite clearly the position as it was then 
generally understood to be.— Ed., J.P. and L.G.R.} 


LIBERTY AND LICENCE 


By A PROBATION OFFICER 


The young man with the ruddy complexion climbs the winding 
stair and knocks on the door marked “* Probation Officer”. He 
waits, hands in the pockets of his belted raincoat. 


He enters when told, and shakes hands readily. He has the open, 
somewhat superficial, friendliness of so many borstal trainees. 


“* I came home yesterday, sir ’’, he says. He crosses his legs as 
he sits down, showing light yellow socks above his blue suede 
shoes with their thick crepe soles. 

The probation officer greets him cordially, well-knowing that 
the assumed assurance covers haunting doubts and that the 
flashy clothes are all the lad has and have been bought by an 
elderly mother in a frenzy of thoughtless generosity—-generosity 
which has alternated with blows and rejection all during his 
insecure and loveless upbringing. 


John is the young man’s name. He is yet another borstal 
trainee released on licence. (In 1951, 2,296 young men were so 
released and at the end of that year, there were 3,645 under 
supervision). The probation officer visited his home while he 
was in borstal, and met him when he came on leave. His know- 
ledge of his background had now been supplemented by a 
report from his borstal governor and from his housemaster. 
With the aid of this information he will assist John in finding 
suitable work and obtaining tools and clothing if necessary. But, 
more important even than this will be his endeavour to build 
up a bond of friendship and trust between them ; something 
upon which John will know he can rely. 

Borstal after-care, which has been part and parcel of the 
borstal system since its establishment by the Prevention of Crime 
Act, 1908, incorporated a new principle in after-care. Hitherto, 
discharged prisoners had been assisted by Discharged Prisoners’ 
Aid Societies only if the prisoners wished it. The borstal licence, 
however, was a “ positive ” licence. Its object was to secure the 
rehabilitation of the licencee, and it demanded his acceptance of 
direction and advice which he could ignore only at the risk of 
recall. 

The old Borstal Association and the Aylesbury Association 
for Girls were absorbed into the Central After-Care Association 
when that body was constituted soon after the passing of the 
Criminal Justice Act, 1948. The C.A.A. is financed by public 
funds, but is under voluntary management, thus perpetuating the 
happy combination of state and voluntary effort which has 
characterized the social services in Britain. It has a small 


administrative staff, but nearly all the day-to-day supervision of 
the young men and women on licence is undertaken by Probation 
Officers on behalf of the Association. 

Licencees are given precise instructions as to what is expected 
of them. They must not change their address without permission, 
must report to their supervisor when told, must do as their 
supervisor tells them, work where they are told, be punctual and 
regular at their work, and must “lead a sober, steady and 
industrious life’’. In addition to all this, they must not break the 
law nor associate with persons of bad character. These injunc- 
tions are the letter of after-care ; they are not the spirit. This is 
supplied by the probation officer and lies in the warm personal 
relationship developed between himself and his charge. In cases 
like John’s, after-care is meaningless without it. 

The daily press is full of stories of borstal escapes. There is 
less publicity given to the unromantic subject of borstal trainees 
who become honest citizens: yet many do. The Council of the 
Central After-Care Association states in its recently published 
report that in 1951, of the 1,279 trainees discharged in 1945, 534 
had still not been re-convicted or recalled and five had been 
recalled but had since been satisfactory. This gives a total of 
539 (42.1 per cent.) who, after a reasonable test period of six 
years, may fairly be called successes. No one can be entirely 
satisfied with these figures, but they represent something less 
than failure. 

Borstal after-care is, of course, not the only responsibility of 
the C.A.A. The Criminal Justice Act of 1948 gave it the duty of 
providing for the supervision on licence of two new categories of 
prisoners: (a) Those released from sentences of corrective 
training and preventive detention, and (b) Young men under 
twenty-one, serving terms of not less than three months, released 
on licence for the unexpired portions of their sentences. 

This involved the extension of the * positive” licence to new 
types of ex-prisoners, and, again, it fell to probation officers to 
carry out the day-to-day supervision. In doing so they are break- 
ing entirely fresh ground and are having to learn as they go. One 
thing is clear, however, that, as with the young men from borstal, 
the essence of successful after-care lies in the personal relation- 
ships established. 

It is too soon to try to read anything into the figures so far 
available, but they are nevertheless interesting. The C.A.A. 
reports a steady increase in the numbers of prisoners released on 
licence—an increase which will inevitably continue. Two hundred 
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and one corrective trainees were discharged in 1950, and of 
these, ninety-eight (48.8 per cent.) had not been reconvicted or 
recalled by the end of 1951. Nine hundred and thirty seven were 
discharged in 1951, and, by the end of the year 684 (73 per cent.) 
were satisfactory, 253 having been reconvicted or recalled or 
were awaiting trial. 

Only six men were released on licence from preventive deten- 
tion during 1951, and, by the end of the year, two had been re- 
convicted and one recalled. This is not exactly encouraging, 
but then these are difficult men. Just how difficult may be esti- 
mated from the fact that the aggregate of sentences passed on the 
six men concerned totalled 188 years ! 

The young prisoners under twenty-one are a more hopeful 
class. Of the 620 released on licence during 1951, ninety-three 
only were reconvicted during licence. It must be remembered 
however, that the period of licence is usually relatively short. 

It must not be thought that the after-care responsibilities of 
the Probation Officer end with the supervision of those on 
** positive licence’. He also has a statutory duty to assist and 
befriend several classes of ex-prisoners who may ask for his 
help. He may be requested by the C.A.A. to assist and befriend 
persons who have served life sentences and are released on 
licence. This friendship and assistance may also be required of 
him for youngsters under seventeen who are convicted of 
“certain grave offences *’ and are subsequently discharged on 
licence. He has a similar responsibility for boys discharged from 
detention centres who ask for help. Finally, perhaps as a step 


EXTRA-MURAL HOUSING BY 


It is about a year since the Minister of Housing and Local 
Government issued circular 44 of 1952, inviting local authorities 
to consider what contribution housing associations could usefully 
make in the way of providing or improving housing accom- 
modation, with particular reference to the type known as 
“self help groups.” For purposes of those provisions of the 
Housing Act, 1936, as afterwards amended, which empower 
local authorities to give help and support to housing associations, 
an association is defined in s. 188 of the Act of 1936 to mean 
“a society, body of trustees, or company, established for the 
purpose of, or amongst whose objects or powers are included 
those of, constructing, improving or managing, or facilitating or 
encouraging the construction or improvement, of houses . . . 
being a society, body of trustees, or company, who do not trade 
for profit, or whose constitution or rules prohibit the issue of 
any capital with interest or dividend exceeding the rate for the 
time being prescribed by the Treasury, whether with or without 
differentiation as between share and loan capital.” 

At the point indicated in this quotation, words referring to 
the working classes were struck out by s. 51 of the Housing Act, 
1949, so that at the present day a housing association can, if it 
satisfies the other conditions of the definition, be engaged in 
erecting or improving mansions for millionaires and, if a local 
authority was interested in providing millionaires with homes, 
such an association could receive help for the purpose under the 
Act of 1936 and amending statutes. Needless to say, the 
Minister’s circular of April, 1952, did not contemplate making 
this use of the extended powers which had been conferred under 
the auspices of the Labour Government. An appendix to the 
circular includes the main types of housing associations as being : 
those activated by a spirit of philanthropy and social service ; 
those formed for providing houses for employees of particular 
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towards the day when all classes of ex-prisoners may have the 
right to statutory after-care, the probation officer may be asked 
to assist and befriend persons—if willing—who have served a 
term of ordinary imprisonment of three years or more, or who 
have had a period of training in a regional prison. 


If one bears in mind in addition the long-standing responsi- 
bility on probation officers for many ex-approved school children, 
it must be agreed that after-care now bulks very largely in their 
work. It is doubtless true that the Probation Service is the only 
body of trained social workers available and suitable for the work, 
and most probation officers would agree that they find it con- 
genial and rewarding. However, the majority are already working 
to capacity and it seems only reasonable that, before any further 
burdens are added, we should take stock of the position. There 
is apprehension in some quarters that the Probation Service 
might come to be regarded by an over-burdened bureaucracy as 
a convenient dumping ground for duties for which it could find 
no other agency ready to hand; duties which might be less 
and less appropriate. 

Probation officers have recently been given the responsibility 
of supervising certain undeportable aliens who have completed 
a term of imprisonment. This may well be a suitable task for 
the Probation Service, but it is this constant addition of new 
duties which gives rise to anxiety. This country has, in its 
Probation Service, a unique and effective instrument for the 
treatment of certain classes of delinquents. It is essential that 
it should not be distracted from its main purpose. 


ASSOCIATIONS 


industrial undertakings ; and those formed by a group of persons 
with the object of providing houses for members of the group. 
This last class would comprise both the “self help” groups 
to whose encouragement the main provisions of the circular 
were primarily addressed and the more old-fashioned or con- 
ventional type, where houses would be erected by building 
contractors in the ordinary way. An association of any of these 
types is eligible to receive assistance under s. 93 of the Housing 
Act, 1936, or to be a party to arrangements under s. 94 of that 
Act, as amended by the Housing Act, 1949. Incidentally, though 
it is not the point with which we are concerned at the moment, 
a development corporation established under the New Towns 
Act, 1946, is by virtue of s. 81 of that Act a “ housing 
association *’ for purposes of the Act of 1936. 


The point with which we are particularly concerned here 
is a curious difference of opinion we have found upon s. 93, 
just mentioned. Subsection (1) enacts that a local authority for 
the purposes of this part of this Act, or a county council, may 
promote the formation or extension of or, subject to the 
provisions of the Act, may assist a housing association. One 
mode of assisting is to use the powers of s. 73, to acquire land for 
the purpose of its lease or sale with a view to the erection thereon 
of houses by the association. Subsection (2) of s. 93 is directed 
to meeting a particular difficulty. Where a housing association is 
desirous of erecting houses which in the opinion of the Minister 
are required, and the local authority of the area in which the 
houses are proposed to be erected is unwilling to acquire land 
under s. 73 with a view to selling or leasing it to the association 
to be built on by them, the county council may do so, in place of 
the unwilling local authority. 

Subsection (3) goes on to provide for several methods of giving 
assistance to a housing association, over and above using the 
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powers of s. 73; amongst them, it is enacted that a local 
authority may subscribe for any share or loan capital of the 
association, and may hold a greater interest in the shares than 
the £200 which is the ordinary limit on a shareholding under 
s. 4 of the Industrial and Provident Societies Act, 1893. Other 
methods of financial assistance are by grants or loans to the 
association, or by guaranteeing the principal and interest on the 
association's loans or the interest on its shares. 


The point of difficulty which has been found to arise on subs. 
(3) resides in the first four words, namely “any such local 
authority.” The adjective “such” in a legal document is 
ordinarily taken as linking its substantive to the last previous 
occurrence of that substantive. Now, the four words at the be- 
ginning of subs. (3) come just after two references to a local 
authority in subs. (2). The second of these two references is in a 
part of a sentence which reads “the county council on the 
application of the association may for this purpose acquire 
land and exercise all the powers of a local authority under this 
part of this Act.” The phrase “a local authority under this 
part of this Act” is, however, here purely adjectival, and it 
has been suggested accordingly that the word “such” refers 
back a little further, to the mention of a local authority near 
the beginning of subs. (2), where the local authority is the 
subject of a sentence (“ the local authority of the area in which 
the houses are proposed to be built are unwilling to acquire 
land’), albeit that this sentence is itself subordinate, introduced 
by the conjunction “* where.” This reading, which would make 
the phrase “such local authority” in subs. (3) mean the local 
authority of the area in which the houses are proposed to be 
built, would produce a curious result in some cases. A housing 
association formed by inhabitants of Hogsnorton, and perhaps 
already owning houses occupied by some of its members in 
that district, finds it desirable to go outside the boundary, and 
would like to build upon a site in the adjacent district of Much 
Binding. The Much Binding council are unwilling to buy land 
for the purpose of selling or letting it to an association centred 
in Hogsnorton, and thereupon the county council may do so 
under subs. (2), and may further grant assistance under subs. (3). 
But the county council may then feel that they have done enough 
for the Hogsnorton housing association by procuring a site 
for them, and, upon the view that “‘such local authority”’ means 
the local authority of Much Binding, in which area the houses 


MISCELLANEOUS 


CHANGE OF ADDRESS 

The Solicitor’s Office, Ministry of National Insurance, has removed 
from 64 Victoria Street, London, S.W.1, to 30 Euston Square, London, 
N.W.1 (telephone—Euston 4366). 

The change of address is of particular interest to those readers desir- 
ing to communicate with the office concerning legal proceedings 
(civil and criminal) on behalf of the Ministry or the National Assistance 
Board. 

LAW SOCIETY FINAL EXAMINATION 

[We are indebted to the Law Society for permission to reproduce, 
below, the Questions for the Final Examinations, as held on March 11, 
1953, time 2.30 p.m. to 5.30 p.m.—Ed., J.P. and L.G.R.} 
VI.—(C)—Tue Law AND PRACTICE OF MAGISTRATES’ CourRTs, 
INCLUDING INDICTABLE AND SUMMARY OFFENCES, MATRIMONIAL 
JURISDICTION, BASTARDY, JUVENILE COURTS, TREATMENT OF OFFENDERS, 
Civit JURISDICTION, COLLECTING OFFICERS’ DUTIES, THE ISSUE OF 
Process, EVIDENCE IN CRIMINAL CASES, AND LICENSING. 

1. A maintenance order in favour of W a wife provides that H her 
husband shall have reasonable access to the children of the marriage. 
Subsequently, H states that he is not being granted reasonable access 
by his wife and threatens to cease paying maintenance. Advise him. 
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are proposed to be built, the local authority of Hogsnorton 
cannot help, although the association exists primarily for the 
purpose of providing houses for Hogsnorton’s inhabitants. 
There seems no reason, in the nature of things, to suppose that 
in such a case Parliament would have wished to deprive the 
Hogsnorton council of the right to help its home-grown associa- 
tion otherwise than through the county council precept, i.e., 
otherwise than upon the same scale as other districts in the 
county, which other districts possess no interest in the 
association. A more natural intention to ascribe to Parliament 
would be that “* such local authority *’ in subs. (3) meant either 
the local authority last mentioned before the occurrence of 
the word “ such,” or the local authority mentioned at the very 
outset of the section, as the subject of the sentence in which the 
primary powers of assistance are given. As it happens, the local 
authority first mentioned in the section and the local authority 
last mentioned in subs. (2), nearest to the word “ such,”’ are the 
same. The view we are inclined to take upon the nature of the 
thing is supported by tracing the history of the section. 
Subsections (1) and (3) as they now stand are the same as subs. (1) 
and (3) of s. 70 of the Housing Act, 1925, apart from intervening 
amendments which are not material to the present argument. 
The first three subsections of s. 70 of the Act of 1925 appear 
also in s. 18 of the Housing, Town Planning, &c.,Act, 1919, the 
original enactment conferring powers for this purpose, but 
in s. 18 of the Act of 1919 what are now subs. (1) and (2) formed 
a single subsection, the reference to the particular case (where 
the local authority of the area in which the houses are proposed 
to be built is unwilling to acquire land) being tucked up, as it 
were, with the primary power of assisting. Upon this early 
lay-out of the section it would, we think, have been very difficult 
to read the words “‘ such local authority in what was then 
subs. (2), and is now subs. (3), as referring to anything else than 
“a local authority for the purposes of this part of the Act ”— 
this phrase occurred in two places, and there would have been 
no reason to thrust in between the two places and pick out, 
for the purpose of construing “such,” a different phrase. 
The “ unwilling’ local authority, Much Binding in our 
illustration, occupied originally an even more subordinate posi- 
tion, in a grammatical sense, than it does in the consolidating 
Acts of 1925 and 1936. Our own view is, therefore, that the 
* Jocal authority * mentioned at the outset of s. 93 (3) is the same 
as the local authority mentioned at the outset of s. 93 (1). 


INFORMATION 


2. X desires to convert his private house into a licensed hotel. He 
does not wish to incur the expense of the alterations without first 
ascertaining whether he will be granted a licence for the sale of 
intoxicants. Advise him how this can be ascertained and whether any 
decision obtained at this stage might not be ratified after the hotel has 
been constructed. 

3. A takes bastardy proceedings against B. B alleges that A has 
been intimate with a number of other men over a period of two or 
three years prior to the birth of the child. May A be cross-examined 
accordingly and may B call witnesses in support of such allegations ? 

4. A maintenance order has been made against Jones. Two years 
later, his wife gives birth to a child of which Jones is not the father. 
He obtains a copy of the child’s birth certificate which indicates that 
the birth was registered by his wife. Jones wishes to apply to discharge 
the order on the grounds of adultery. Advise him whether the birth 
certificate is adequate evidence of this adultery. 

5. Z and Co. Ltd., are fined £100. No payment has been made. 
Describe in detail how the fine may be recovered. 

6. An order has been made by a magistrates’ court for the payment 
of a sum recoverable as a civil debt. There is no possibility of recovering 
payment by distress. How may the order be enforced ? 
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7. Your justices have committed a youth to quarter sessions with a 
view to his receiving a sentence of borstal training. What documents 
should you forward to the clerk of the peace ? 

8. Mary aged fifteen years has been found to be in need of care and 
protection and placed under the supervision of a probation officer 
for a period of two years. Twelve months later, the probation officer 
reports that Mary is ignoring advice and disobeying instructions which 
the officer has given. Although she has never committed any criminal 
offence there is reason to believe that she is again in moral danger. How 
would you advise the probation officer? Outline the procedure to be 
followed. 

9. Y is committed for trial. In what circumstances may the deposi- 
tion of a witness taken before the committing justice be read as 
evidence at the court of trial ? 

10. A, aged sixteen years, steals a watch worth £20 from B and then 
pawns it with C, a pawnbroker, for £5. The police recover the watch 
from C and A is convicted of larceny. On conviction, the justices are 
invited to make an order for the delivery of the watch to B. C is present 
and claims repayment of £5 which he advanced. Advise the justices. 

11. A summons against R alleges that he drove a motor-car in a 
manner which was dangerous to the public and without reasonable 
consideration for other persons using the road. R appears to answer 
the summons without legal representation. How would you advise 
the justices regarding the summons ? 

12. What are the functions of a probation case committee in a 
combined probation area ? 


VI.—B)—Locat GoverNMENT LAW AND PRACTICE 


61. The product of a Id. rate for the parish of Blackacre is £2. At 
the last general election of parish councillors the expenses properly 
chargeable to the parish were £20. Discuss the position. 

62. What is the difference between a joint committee and a joint 
board ? Give examples 

63. (a) What is the difference between a corrupt practice and an 
illegal practice at a local government election? Give examples. (4) 
What disqualifications arise from (i) conviction by a criminal court 
of a corrupt or illegal practice (ii) a finding by an election court that 
a corrupt or illegal practice has been committed ? 

64. The Loamshire County Council are discussing a reorganization 
of their committees. Alderman Bloggins suggests that the finance, 


children and highways committees be dissolved and the work formerly 


done by them transferred to the general purposes committee. Is this 
legally possible ? 

65. A parish council wish to purchase a plot of land for the erection 
of parish offices but the owner refuses to sell. How may the council 
acquire the land ? 

66. Abel, Baker and Charles are clerical officers employed by the 
Dudton Borough Council. Their contracts of service contain the 
following provisions as to notice of termination of employment : 
A bel—no specific provision ; Baker—one month’s notice; Charles 
three years’ notice. The Council resolve, without giving any reason, 
that Abel, Baker and Charles be forthwith dismissed. What is the legal 
position of each ? 

67. George wishes to set up a tar refinery in the rural district of 
Mudfield. Will he be allowed to discharge any effluent into the district 
council’s sewers ? 
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68. Outline briefly the procedure for making up and taking over a 
Street under the Private Street Works Act, 1892. 

69. At their last meeting the Blankshire County Council approved 
the county development plan under the Town and Country Planning 
Act, 1947. What further steps are necessary before it becomes effective ? 

70. How may a borough (outside London) acquire a stipendiary 
magistrate ? What will be his functions when appointed ? 

71. What are the main differences between the government of 
borough and county police forces ? 

72. Distinguish between an order of prohibition and an order of 
certiorari. What is their purpose ? 


ROAD ACCIDENTS—JANUARY AND FEBRUARY 

Casualties on the roads of Great Britain in the first two months 
of this year were about 1,700 more than in the same period of 1952. 

The number of killed and injured in February, according to reports 
so far received by the Ministry of Transport, was 13,104. This is 
1,112 more than in February, 1952. The killed numbered 343, an 
increase of thirty-nine ; the seriously injured, 3,373, an increase of 
577 ; and the slightly injured 9,388, an increase of 496. 

In January casualties totalled 14,825, the highest figure recorded 
for this month for fourteen years. Compared with January of last 
year, the total was up by 630. The killed increased by twelve to 389 ; 
the seriously injured by 339 to 3,686; and the slightly injured by 
279 to 10,750. 

Details for February are not yet available, but in January the 
increase was entirely during the hours of darkness and mainly on 
roads not subject to the speed limit. Those affected were motor 
cyclists and drivers of other vehicles and passengers. Casualties to 
motor cyclists and their passengers totalled 2,251, an increase on the 
previous January of 394. There were 2,031 casualties among drivers 
of other vehicles, an increase of 142; and 3,777 casualties to their 
passengers, an increase of 234. 

A slight decrease was shown in pedestrian casualties, although 
there were eighteen more killed. Casualties to pedal cyclists were 
fewer by 128. 

Of the total casualties in January, 2,237 were children. This number 
is sixty-three more than in the previous January and includes forty- 
eight killed. 


“NEW TRIAL” DEPARTMENTAL COMMITTEE 


In December, 1952, a Departmental Committee was set up under 
the chairmanship of Lord Tucker by the Lord Chancellor and the 
Home Secretary with terms of reference as follows : 

“To consider and report whether the Court of Criminal Appeal 
and the House of Lords should be empowered to order a new trial of a 
convicted person who has appealed to the Court of Criminal Appeal, 
or whose case has been referred to the Court by the Secretary of State, 
and, if so, in what circumstances and subject to what safeguards.” 

The Committee has now made a start on the task before them and is 
ready to consider evidence. Any person or body wishing to submit 
evidence should communicate as soon as possible with Mr. R. A. 
James, Home Office, Whitehall, S.W.1. . 


REVIEWS 


Hayward and Wright's Office of Magistrate. Ninth Edition by James 
Whiteside, Solicitor, Clerk to the Justices for the City and County 
of the City of Exeter. London: Butterworth & Co. (Publishers), 
Ltd., Bell Yard, Temple Bar. Shaw and Sons, Ltd., 7 and 8, Fetter 
Lane, E.C. Price 17s. 6d. net, by post ninepence extra. 

As we have often said, lay justices are becoming more and more 
anxious to make themselves efficient. They are in most cases not con- 
tent to leave everything except fact-finding to their clerk, but prefer 
to learn the principles upon which they ought to work, the powers they 
possess, and the nature of the rules of evidence and procedure in 
general. In this they are right, for the responsibility for their decisions 
cannot be delegated, and they will exercise their powers more satis- 
factorily if they do so with knowledge and understanding. They must 
constantly rely on their clerk for advice and explanation in cases of 
difficulty, but justices and clerk can work together far better when the 
justices have acquired a good grounding in matters of general 
application. 

When the new justice, eager to learn, asks what books he should read, 
no better advice could be given than that he should begin with Hayward 
and Wright. Here is a book that covers the whole field of magisterial 
work in court, at licensing sessions, and in some of those duties per- 
formed out of court which often worry a magistrate called upon to 
act at a time when the clerk’s advice may not be available. 


Mr. Whiteside, who edits this book for the third time, knows exactly 
what justices ought to know, and no one can explain it to them more 
clearly. He is well known for his editorship of Stone, Paterson, and 
Oke, in which he has expounded the law with copious citations of 
statute and case law. In Hayward and Wright he compresses the law 
into a small space, without sacrifice of accuracy, and does not resort 
to such citations, though he asserts that every statement he makes 
is in fact supported by authority. In adopting this method he is right. 
What the magistrate wants to begin with, at all events, is something 
that reads smoothly, somewhat in the style of a lecture which he would 
find agreeable as well as instructive. Mr. Whiteside has achieved such 
a standard and, as he tells us in his preface: “ An editor of Stone's 
Justices’ Manual who is a past editor of Paterson’s Licensing Acts 
has found no small recreation in presenting the subject matter of these 
monumental works in a form as unlike them as he has found possible.” 

The new edition has been made necessary by various changes in the 
law since the previous edition was published. A number of provisions 
in the Justices of the Peace Act, 1949, and some in the Magistrates’ 
Courts Act and Rules, 1952, are among the most important, but there 
are many others, and so there has had to be considerable amount of 
revision and some re-writing. We have found everything for which we 
have looked in the new edition, which is worthy of its learned and 
experienced editor. 





CXVII 


Learning the Law. By Glanville L. Williams. London : Stevens & Sons, 
Ltd. Price 12s. 6d. net. 

This is the fourth edition of a student’s handbook which Professor 
Glanville Williams first published in 1945. In the interval there has 
been some revision and reprinting ; the references to sources have now 
been brought up to date, and some errors discovered have been 
corrected. Especially to be noted is the exposition of the various law 
reports existing in 1953; we doubt whether many practising lawyers 
could name these off-hand, after all the post-war changes. The learned 
author indicates that the work is not a textbook, and is not designed 
for mention in an examination syllabus. He hopes that law students 
will read it voluntarily, since much of it has been written as a result 
of their errors some of which have “ been perpetrated not by one but 
by droves.” The first two chapters are very elementary, being designed 
to prepare a beginner whose mind is blank to start with. Chapter 3 
is described as taking him on a conducted tour of his law library, from 
which the learned author proceeds to hints on methods of study, 
technical terms, and so forth. Rather cynically, the author says that 


LAW AND PENALTIES 
OTHER 


DIRTY MILK BOTTLES 

A limited company was charged at Bangor Magistrates’ Court 
recently with two offences under art. 26 (1) of the Milk and Dairies 
Regulations, 1949. 

For the prosecution evidence was given that in respect of the first 
charge the defendant company had supplied milk in one-third pint 
bottles to a number of schools. A boy at Llanrug Central School 
showed his bottle to his teacher one morning, who in turn showed it to 
the headmaster. The headmaster seeing that the bottle was unclean 
took it to a County Council Inspector, who kept the, bottle for the 
night and the next day took it to the defendant company and then to a 
Justice of the Peace, who declared the milk unfit for human con- 
sumption. 

The Inspector, in cross-examination, agreed that the defendant 
company went to a great deal of trouble to see that the bottles were 
cleansed. He had inspected a conveyor belt which dealt with the 
bottles and was told by the employees who scrutinized the bottles 
that the one in question must have passed by inadvertently. There 
was a special tank for particularly dirty bottles. 

A public analyst, called for the prosecution, said he examined the 
bottle and found pubi adhering to the glass and also some floating in 
the milk. There were thirty-five in all. The milk was up to standard 
in cleanliness. It would be very difficult to remove the pubi with a 
detergent, but a strong detergent would remove any that were loose. 

The manager of the defendant company gave evidence and, after 
stating that he was responsible for the cleansing and sterilization pro- 
cedure in the dairy, described the same in detail. He stated that it took 
fifteen minutes for each bottle to pass through the cleansing process 
and mentioned that the equipment was the most up-to-date possible, 
and that a complaint had never been received before. He added that 
it was possible that the bottle was the property of another retailer. 

In the second charge evidence for the prosecution was given that a 
woman customer found a black mark down the inside of her milk 
bottle with a deposit of dirt at the bottom. The bottle of milk was 
analysed and a sandy deposit was found at the bottom of the bottle 
and some dirt on the inside. 

For the defence it was submitted that all possible precautions had 
been taken, and that if there had been any body it must have been 
sterile. The magistrates were urged not to reach a decision until they 
had inspected the defendant company’s procedure. 

The court found both cases proved and the chairman in imposing 
a fine of £10 upon each charge and ordering payment of £13 19s. costs, 
said that the Bench was very disturbed to think that school children 
and the public should be exposed to the dangers which lurked in unclean 
food. 


No. 25. 


COMMENT 

Part 9 of the Regulations of 1949 in which art. 26 is included contains 
very detailed provisions relating to the cleansing and storage of vessels, 
utensils and appliances used in connexion with the distribution of milk. 

Article 33 provides for a maximum penalty, in the case of a first 
offence, of a fine of £20, and in the case of a subsequent offence, three 
months’ imprisonment and a fine of £100. 

It will be recalled that art. 26 was the subject of an interesting 
decision by the Divisional Court last year which clarified the extent 
of responsibility of suppliers of milk under the regulation. 

In Quality Dairies (York) Ltd. v. Pedley (1952] 1 K.B. 275 the 
company was convicted under art. 26 of failing to ensure that a milk 
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the average examination candidate has little notion of what his 
examiner wants, and part of the book tries to tell him. The final chapter 
outlines various walks in life for which a legal training is of use. 

Prepared, as it was primarily, for Professor Williams’s own 
students, in the light of errors and misunderstandings which he has 
found recurring, the book must be useful for all those in the same 
position. A little over two hundred pages is not much to master but, 
seeing that the work is intended entirely for students, and much of it 
for novices, it is a pity that it could not be produced for less than 
12s. 6d. net. We have, however. after carefully examining it, formed 
the opinion that the 12s. 6d. will be very profitably spent ; any of our 
readers who is responsible for the training of articled or other pupils 
can be advised to urge them to obtain it and, having obtained it, to 
read it through at intervals. Those of our readers who are not themselves 
practitioners, but as laymen are concerned in one way or another with 
the operation of the law, might find much in it to entertain them, and 
indeed to widen their understanding of British legal processes. 


IN MAGISTERIAL AND 
COURTS 


bottle was, immediately before use by it, in a state of thorough cleanli- 
ness, in that there was dirt on the inside of the bottle. The company 
appealed unsuccessfully to Quarter Sessions and then by way of case 
stated to the Divisional Court. 

The facts were that the defendant company made a contract to 
supply a hospital with milk and before making that contract entered 
into an agreement with the AB Company, carrying on business as 
wholesale dairymen, that AB Company would supply all milk which 
the hospital might require. 

AB Company bought milk from the Milk Marketing Board and 
after receiving it at their premises cleansed, pasteurized and bottled it. 
They then delivered the milk to the hospital by means of British 
Road Services, who were paid by them. From the time the milk was 
received by AB to the time it was delivered to the hospital, neither the 
milk nor the bottles containing it, were touched by any servant of the 
defendant company. 

In the Divisional Court Mr. H. B. H. Hylton-Foster, Q.C., M.P., 
submitted that the short point for consideration was whether, on a 
proper construction of art. 26, the defendant company was under a 
statutory duty to ensure the cleanliness of milk delivered to customers 
by their sub-contractors. He stressed that the word in the article was 
“use” not “ caused to be used ” and urged that as the duty was cast 
on the person who used a bottle, and there was no use by the defendant 
company they could not be properly convicted. 

The Court took time to consider its judgment and then re-affirmed 
the conviction. Parker, J., delivering the judgment of the Court applied 
the principle laid down by Atkin, J., in Moussell Bros. Ltd. v. L. & N.W. 
Rail Coy. (1917) 81 J.P. 305 and held that the Regulations under 
which the prosecution was brought had the effect of imposing an 
absolute duty so that a principal would be liable for the acts of his 
servant or agent done within his authority. 

The writer is indebted to Mr. E. Lloyd Jones, clerk to the Bangor 
Justices, for information in regard to this case. aan 


No. 26. 
ACCESS PROVISIONS DISOBEYED BY WIFE 

An Uxbridge Matrimonial Court investigated at considerable 
length recently a summons which had been issued against a wife 
under s. 34 of the Summary Jurisdiction Act, 1879, alleging that she 
had made default during the past six months in complying with the 
access provisions of an order made earlier by the justices. The facts 
of the case were that an order had been made some time previously 
which had given the custody of the child of the marriage to the wife 
and provided for reasonable access to the child by the husband. There 
was a considerable amount of bad feeling between the parties and the 
arrangements for access did not work out satisfactorily. 

Subsequently the husband applied for a variation of the order by 
specifying in detail the times and days when he should have access to the 
child. The order was varied to give him access every Saturday 
between stated hours. 

Subsequent to the variation he again came to the court and com- 
plained that he was still not being given access to the child and asking 
for proceedings to be taken against his wife for her failure to comply 
with the court order. 

Part of the period of six months which the court investigated fell 
before the variation of the order and part subsequent to it. Nearly 
all the facts were in dispute and at the end of a very long hearing the 
justices had to determine if, prior to the variation, the husband had 
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been denied reasonable access and if, subsequent to the variation, the 
husband had been denied access on any of the specified dates in cir- 
cumstances which were unreasonable. 

In the event the court decided that on three occasions the wife had 
unjustifiably deprived the husband of access to his child. 

The wife was ordered to pay £1 for each day of default, i.e., £3 in all. 

COMMENT 

Section 34 of the Act of 1879 provides in subs. 2 that a person 
making default in complying with an order of a court of summary 
jurisdiction in relation to any matter arising under any future Act 
other than payment of money, shall be punished in the prescribed 
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manner, or if no punishment is prescribed, may in the discretion of the 
court be ordered to pay a sum not exceeding £1 for every day during 
which he is in default or be imprisoned until he has remedied his 
default. 

The proviso to the sub-section enacts that the maximum penalty 
for non-compliance under this section shall be two months’ imprison- 
ment or a fine of £20. 

Mr. Laurance H. Crossley, clerk to the Uxbridge Justices, to whom 
the writer is greatly indebted for this report, states that he does not 
recall similar proceedings for a denial of access to a child. 

R.L.H. 


PERSONALIA 


APPOINTMENTS 


Mr. John Collinson, deputy borough treasurer of Birkenhead, 
has been appointed borough treasurer of Slough. 


Mr. David Joseph Davies, medical officer of health for Lianelly 
and divisional medical officer for Glamorganshire, has been appointed 
county medical officer of health and school medical officer for 
Pembrokeshire in succession to Dr. H. Middleton. 


Dr. John Francis Skone, assistant medical officer of health for the 
city of Oxford, has been appointed deputy medical officer of health. 


Dr. R. F. Barclay has been appointed medical officer of health for 
Newbury Borough and Rural District, Bradfield and Wallingford 
Rural Districts, and assistant county medical officer, Berkshire. 


Dr. T. S. Hall, M.B.E., deputy county medical officer of health and 
school medical officer for Lancashire since February 1951, has been 
appointed county medical officer of health and school medical officer 
for Shropshire in succession to Dr. William Taylor, who retires in 
April. 

Miss U. E. Wilkinson, Bedford probation officer, has been elected 
chairman of the Chiltern Counties branch of the National Association 
of Probation Officers. 

Dr. C. W. Shearer, assistant medical officer of health for Preston, 
has been appointed deputy medical officer of health for Swindon. 


Dr. J. A. Simmonds has been appointed deputy chief education 
officer for Bolton 


OBITUARY 


MR. W. A. BARTON, Q.C. 

We announce with regret the death of Mr. W. A. Barton, Q.C., at the 
ageof 72. Mr. Barton was the second son of the Rt. Honble .Sir Edmund 
Barton, G.C.M.G.., the first Prime Minister of the Commonwealth of 
Australia and practised at the Bar in this country for many years on the 
South-eastern Circuit. 

Educated at Sydney Grammar School and Sydney University where 
he was a Classical Scholar, Barton won a Rhodes Scholarship and 
went up to Magdalen College, Oxford. While he was there he had a 
highly distinguished academic career winning the Vinerian Scholarship 
and taking a first in the honours school of Jurisprudence. He followed 
this up by becoming a Bairstow Scholar of Gray’s Inn and obtained a 
certificate of honour in the Bar examination before being called in 1908. 

His career at the Bar was interrupted by war service in the 1914-18 
War in which he served as a Captain in the King’s Liverpool Regiment 
and at G.H.Q. being mentioned in dispatches. 

After the war he went back to the Bar being called ad eundem to the 
Inner Temple in 1928. In 1937 he took silk. 


MR. ALFRED DOBELL, Q.C. 

We announce with regret the death of Mr. Alfred Anson Dobell, 
Q.C., at Quebec, at the age of 80. Mr. Dobell was called to the Bar 
of Quebec in 1902 and then formed a partnership with Mr. Justice 
Gibsone, which lasted until Mr. Gibsone (as he then was) was pro- 
moted to the Bench in 1918. Dobell then joined the firm of Abbott, 
Campbell & Meredith, with whom he had read law in his earlier days. 
He took silk in 1918. 


URGENT REPAIRS TO PRIVATE STREETS 


A recent article (p. 124. ante) examined some of the problems 
which face local authorities today in connexion with the making 
up of private streets. One of the major problems is that capital 
expenditure is restricted, and not as much work can be put in 
hand as may be desirable in the public interest. Another 
problem is that the cost of making up the private street is usually 
so high that some frontagers may object to the provisional appor- 
tionment on the ground that the proposed works are 
unreasonable or that the estimated expenses are excessive. 

These circumstances make i. opportune to consider the merits 
and demerits of s. 19 of the Public Health Acts Amendment 
Act, 1907, which deals with the question of urgent repairs to 
private streets. There are many private streets where something 
should be done, but where the prospects of action being taken 
under the private street works codes are remote. If something is 
to be done, then the only alternative to making up is to repair 
under the 1907 Act. County councils have the functions of a 
local authority under this section in rural districts, but elsewhere 
the Act is not operative without an order of the Minister. Where 
the Act is in force, however, it does enable steps to be taken to 
“ obviate or remove danger to any passenger or vehicle in the 
street.” 

The scheme of the section is quite simple : 

(1) The local authority serve notice on the frontagers requiring 
them to execute within a specified time such repairs as are 
described in the notice 

(2) If the frontagers fail to comply, the local authority execute 
the repairs and recover the cost from the frontagers. 


REPAIRS WHICH MAY BE CALLED FOR 


The first limitation on the usefulness of the section which re- 
quires consideration is this. The repairs which may be called for 
are only such as are “ required . . . to obviate or remove danger 
to any passenger or vehicle in the street.” It will be obvious at 
once that the yardstick of “‘ danger” is an awkward one to apply 
in practice. Deep pot-holes, for example, can be put right by 
inexpensive repairs if the repairs are not expected to last any time. 
Elementary patching work of the sort which would remove 
danger from pot-holes might nevertheless prove in the long 
run to be more expensive than an ambitious scheme carried out 
at greater first cost, but with good prospect of its lasting for some 
time. The professional instincts of the surveyor to the authority 
will usually be of the “let's make a first rate job of it while 
we're at it” variety, but these instincts must be guarded against 
or work will be done in excess of that which could reasonably be 
justified as being required to remove danger. It seems clear that 
the existing character of the street must not be changed by the 
works proposed, e.g., it is not easy to see that the provision of a 
footpath where none existed before, could be justified under the 
section, even though such provision might help to obviate 
danger to foot passengers. Repairs must be contrasted with 
improvements. It is interesting to note that in the Shoeburyness 
case (referred to post) one of the findings of fact by the justices 
was “ the only work necessary to repair the said road or track 
and to obviate or remove danger to passengers or vehicles was 
to take out the loose sand from the holes in it and to fill in such 
holes with hard core and roll it in.” The finding of the justices 
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on this point seem rather unreasonable, and another case which 
may be referred to is that of Ballard v. Mayor, etc., of Wandsworth 
(1906) 70 J.P. 331, where extensive works were upheld by the 
magistrate as being necessary. They had been carried out under 
s. 3 of the Metropolis Management Amendment Act, 1890, which 
empowers the execution of “* any necessary works of repair.”” The 
wording of the section is similar to that in s. 19, but whereas 
the latter refers to “‘ danger” the former makes the yardstick 
that which is “ necessary”: the criteria to be applied would 
appear to be substantially the same under either section. 

The main practical point is that the specification of works must 
err on the side of being utilitarian—austere rather than luxurious. 


RIGHTS OF APPEAL 


A frontager who receives a notice under s. 19 has a right 
of appeal to quarter sessions under s. 7 (1) of the Act of 1907. 
It would seem obvious that the period to be specified in the notice 
must be at least fourteen days to allow of the exercise of this 
right of appeal. The frontager may not appeal to the Minister 
of Housing and Local Government on receiving the notice 
because the notice is not a decision within the meaning of s. 7 (2) 
of the Act of 1907 (see R. v. Belfast Recorder (1919) 2 1.R. 171). 
The frontager could, however, appeal to the Minister on receiving 
the demand for payment (see s. 268 of the Public Health Act, 
1875—the 1907 Act is to be construed as one with the 1875 Act). 


Unfortunately, the failure to exercise the right of appeal to 
quarter sessions does not bar an objection being raised later in 
proceedings to recover the expenses. A frontager may thus 
raise questions as to his liability when he is sued for the cost of 
repairs although he has disregarded the notice and allowed the 
time in which he might have appealed under the Act to elapse 
(Shoeburyness U.D.C. v. Burges (1924) 22 L.G.R. 684). In this 
case, the main issue was whether the repairs carried out were 
reasonable in extent, and it was held that the justices could 
properly go into this. The questions discussed in the earlier 
paragraphs as to the extent of the repairs which may be called 
for would not be so important if there were some procedure by 
which the issues could be settled before the authority had spent 
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their money. Unfortunately there is nothing in the Act of 1907 
comparable with s. 8 (2) of the Private Street Works Act, 1892. 
Therefore if the authority fail to justify the works carried out, 
they stand to lose the whole cost, for by analogy with the decision 
in Nash v. Giles (1926) 91 J.P. 19, the justices could not make an 
order for the recovery of that part of the expenses which could 
be considered reasonable. 


RIGHT TO HAVE STREET MADE UP 

Where the local authority serve notice under s. 19 they must 
face the possibility that the frontagers will serve a counter 
notice under subs. (4) requiring that the street be made up under 
the appropriate private street works code. Such a counter notice 
might be embarrassing in these days when an authorization 
for private street works has to be obtained from the Government. 
Coupled with the other difficulties to which s. 19 can give rise, 
it is not hard to see that the section’s apparent usefulness is 
probably higher than its real value. 


RECOVERY OF EXPENSES 


The sum apportioned against the premises should be registered 
as a local land charge in the same way as occurs with private 
street works expenses. The sum apportioned is a charge on the 
premises in respect of which they were incurred, by virtue of 
s. 2 of the Act of 1907 and s. 257 of the Public Health Act, 1907. 
The personal remedy under the 1907 Act is to recover summarily 
as a civil debt from the * owners in default.”” This is the same 
phrase as is used in s. 150 of the Public Health Act, 1875, and 
the cases decided on that section and s. 257 of the same Act are 
applicable to cases occurring under s. 19 of the 1907 Act. The 
right of summary recovery is in effect limited to recovering from 
the person who was the owner at the time when the works were 
completed. Expenses may be recoverable before the justices 
under s. 251, or if under £50 in the county court under s. 261 
(but the six months time limit still applies) and may be declared 
to be payable by instalments under s. 257 of the Public Health 
Act, 1875. Interest at the rate of four per cent. is chargeable from 
the date of service of the demand until payment (S.I. 
No. 774/1952). “ ONLOOKER.” 


SPRING-SONG 


** Rise up, my love, my fair one, and come away ! 
For lo ! the winter is past ; the rain is over and gone ; 
The flowers appear on the earth; the time of the singing of 
birds is come, and the voice of the turtle is heard in our land.” 

These beautiful words from the Song of Songs will be fervently 
echoed by many millions this week-end, as they stream out 
from the crowded towns into the peace of the countryside. 
Whether the sanguine hope expressed in the second line will be 
fulfilled by events, or whether it will prove once more to be mere 
wishful thinking cannot, at the time of going to press, be stated 
with any certainty. 

The vagaries of the English climate have not for many years 
made themselves felt so severely as during this long drawn-out 
winter which should now, by all the rules of probability, at last 
be coming to an end. For more than six months we have 
experienced a wretched period of gales, rain, intense cold, damp 
and fog; grey days have followed one another in interminable 
succession, and it has seemed as though our corner of the 
Empire—whatever may be happening in the rest of it—is one 
on which the sun never shines. The Englishman's conservatism 
has a basis of cautious commonsense, which was never better 
exemplified than in his refusal to adopt the Gregorian Calendar 
of 1582 until nearly two centuries after most of the other 


European States had made the change ; it was not until 1750 
that the Calendar (New Style) Act altered the commencement of 
the legal year from March 25 to January 1. Our repulsive climate 
must have had much to do with this delay. 

For, whatever the Calendar may indicate, the first breath of 
spring, the transition from death to life, the annual miracle of 
bud and leaf and flower, the return of migrant birds, the call of 
the cuckoo and the song of the lark—these are the real har- 
bingers of the Year’s Awakening. There has always seemed to 
us a somewhat forced enthusiasm about the celebration of New 
Year’s Eve, with its Tennysonian associations— 

“ The flying cloud, the frosty light : 
The year is dying in the night ; ” 
and the adjuration to “ ring out the old, ring in the new ” is apt 
to strike a false note when half the family is down with influenza, 
the remainder afflicted with snuffling colds, and the greater part 
of the population, immersed in that dismal after-Christmas 
depression, are looking forward in miserable resignation to 
another three months of slush and sleet, raw fog and bitter winds. 
“The new ” which we are invited to ring in bears too close a 
resemblance to “* the old *’ which is going out ; the true renewal, 
the death of the bad old year, the rebirth and resurrection, comes 
with the advent of spring. 
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Spring—the very name breathes life and energy and hope. 
The word connotes stirring and rapid movement—the bursting 
forth of buds, the blossoming of flowers, the frisking of young 
animals, the swift flight of birds. These are the associations called 
up at this season in English minds—the sights and sounds of 
living things leaping from their bleak winter beds. For other 
nations whose climate is more equable the emphasis is on 
renewal, freshness and youth—the French printemps (the primum 
tempus or first season), the Italian primavera and the German 
Fruehling, which contain the same idea. But in all climes and all 
ages, since the dawn of literature, poets have saluted the coming 
of spring with lyrical welcome and melodious praise. 


In England the delights of springtime have been celebrated 
in verse for seven hundred years. Three of the earliest lyrics in 
the English language—all by anonymous authors of the thirteenth 
century—are among the most sensitive and charming; the 
Cuckoo Song, Alisoun and Lenten is come with Love to Town. 
The opening lines of Chaucer’s Prologue to the Canterbury 
Tales are too well-known for quotation ; they breathe all the 
freshness of the first scents of spring. The youthful Elizabethans 
have sung the season's praises with a delicacy unsurpassed by 
Shakespeare himself ; for Thomas Nashe 

* Spring, the sweet spring, is the year’s pleasant king, 
Then blooms each thing ; then maids dance in a ring ; 
Cold doth not sting ; the pretty birds do sing.” 
Edmund Spenser tells of 
“Fresh spring, the herald of love’s mighty king ~ 
and notes how 
“* The merry cuckoo, messenger of spring, 
His trumpet shrill hath thrice already sounded.” 
John Fletcher describes the season in vivid colour : 


* Now the lusty spring is seen 
Golden yellow, gaudy blue, 
Daintily invite the view 
Everywhere, on every green.” 
Robert Herrick proclaims his joyful theme : 
“ | sing of brooks, of blossoms, birds and bowers ; 
Of April, May, of June, and July-flowers.” 
Thomas Heywood sees in the spring-landscape the mirror of his 
love : 
* Pack, clouds, away ; and welcome, day ! 
With night we banish sorrow ; 
Sweet air, blow soft ; mount, lark, aloft, 
To bid my love good-morrow !” 
Even Milton, the Puritan, describes with lyrical sweetness 
“ The frolic wind that breathes the spring— 
Zephyr with Aurora playing, 
As he met her once a-maying, 
There, on beds of violets blue 
And fresh-blown roses wash’d in dew.” 
Keats strikes a sadder note 
* Wan as primroses, gathered at midnight 
By chilly-finger’d spring ;~ 
while Shelley voices the eternal hope 
“ If winter comes, can spring be far behind ?” 


and in the dark season looks forward to the time when 


** Thine azure sister of the spring shall blow 


Her clarion o’er the dreaming earth, and fill 
(Driving sweet buds, like flocks, to feed in air) 
With living hues and odours, plain and hill.” 
Coleridge rejoices as the season changes 
* And the spring comes slowly up this way ; ” 
Wordsworth is charmed at the sight of 


*A host of golden daffodils, 
Beside the lake, beneath the trees, 
Fluttering and dancing in the breeze.” 
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Even Tennyson, the giant of the Victorian Age, is subject to 
the spell : 


“In the spring a livelier iris changes on the burnish’d dove ; 

In the spring a young man’s fancy lightly turns to thought of love;” 
Swinburne, the rebel, writes of spring’s coming with all the 
pagan beauty of Classic Greece : 

“ For winter’s rains and ruins are over, 

And all the season of sorrow and sins : 
The days dividing lover and lover 

The light that loses, the night that wins. 
And time remembered is time forgotten 
And frosts are slain and flowers begotten, 
And in green underwood and cover, 

Blossom by blossom, the spring begins.” 


The poets of the twentieth century, who have lived through two 
world-wars, are made of sterner stuff. Grace and elegance are 
out of fashion; cruder emotions fill our lives in this ugly age. 
Yet the old magic is there, if we will but seek it, and as the 
breeze blows from the west, the sap rises in the trees, the buds 
burst forth and the sun comes out at last, what man, be he 
ever so crabbed and jaded, can resist the springtide spell ? 


AL.P 


MAGISTERIAL MAXIMS. No. VI 


There was once a Certain Counsel, who although Free from the 
Matrimonial Tie, was Celebrated, indeed almost Notorious, in his 
Profession, for his Fondness for the Opposite Sex. 

As time passed, his Predilection became so Strong, that notwithstand- 
ing Generous Marking, he would decline Many Briefs, where his aid 
was sought against a Woman. When, in such cases as he Accepted, 
he was called upon to Cross Examine a Daughter of Eve, his Manner 
was so Gentle, and his questions so Little Useful, that his Cross 
Examination was Nought but a Waste of Time. For he forgot com- 
pletely that Fair Maids, Attractive Matrons, and Winsom Widows, 
and that larger Company of Women who are not Fair, Attractive or 
Winsom, possess, like the Male Sex (though to a far Higher Degree) 
the ability to Tell Lies and Practise Deception. 

Albeit, his Ability otherwise was Reasonable, and having in addition 
some Slight Influence in the Tents of Authority, he was one day 
appointed a Stipendiary Justice in a Provincial City. 

Alas, even elevation to the Bench could not Eradicate from his 
System that Liking for Ladies which he possessed. Thus, it was not 
surprising that in a Short Space of Time, many appeals, chiefly by 
Aggrieved Defendant Husbands, and Disgruntled Respondents in 
Cases under the Well Known Amendment Act of 1872, were Lodged 
against his decisions—with Considerable success. 

Public Opinion, coupled with a discreet Hint from a High Quarter. 
caused his Early and Personally undesired Resignation, and Retirement 
to a Lonely Flat in the Suburbs of the Capital City. 

There, reading one day in an Old Volume, he saw once again, 
though Too Late to be of Use, the Legal Maxim, “* CONSUETDO 
EST ALTERA LEX,” which in a free Translation may be said to 
mean “* He who leans too much to One Side, may find that he Cannot 
stand Erect when he would do,” or, as it was put by those same 
Romans long ago “ NEMO MORTALIUM OMNIBUS HORIS 
SAPIT”™ which might—though possibly inaccurately—be rendered as 
“With Woman's Wiles, Wisdom Wanders.” 

AESOP II. 


DISCOVERY 
DISCOVERY has got so exciting a sound 
It is really a positive shame 
That the only thing that is commonly found 
Is it doesn’t live up to its name. 


NOTICES 


The next court of quarter sessions for the borough of Guildford will 
be held on April 11, 1953. 

The next court of quarter sessions for the borough of Grantham will 
be held on Monday, April 13, 1953. 

The next court of quarter sessions for the borough of Bridgwater 
will be held on Friday, April 24, 1953. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Acquisition of Land—Lands Clauses Act, 1845, s. 121—Basis of 
compensation. 

We are acting for the tenant of a farm which has been compulsorily 
purchased by the local authority for a housing site. The tenant has 
from time to time carried out improvements to the farm with the verbal 
consent of the landlords who are prepared to give a statement, if 
necessary, that such verbal consent was given, and that if the tenant 
had asked for a written consent at the time this also would have readily 
been given. A compulsory purchase order has been made and a 
fourteen days’ notice of entry served. 

Certain buildings on the land were erected as improvements with 
the consent referred to above and one of them was immediately 
demolished by the council’s contractors and the rubble used for hard 
core on one of the roads which passed over the site of the building. 
The district valuer now declines to advise the council to pay for any of 
the buildings as no prior written consents are available. As we see 
the position the tenant was not in a position to give the usual notice 
under s. 13 of the Agricultural Holdings Act, 1948, to the council 
as landlords calling upon them to elect whether they wished to purchase 
the buildings as fourteen days’ notice of entry was given and con- 
sequently cannot avail himself under this section of the right of 
removal. 

We will appreciate your views as to whether the district valuer is 
correct in applying the question of consents to the erection of the 
buildings normally applicable to the giving up on the termination of 
the agricultural tenancy or whether the compulsory purchase renders 
the council liable to pay irrespective of the absence of written consent 
prior to the commencement of the improvements. We would also 
appreciate your views on the question of any right which the tenant has 
to remove any of the remaining buildings erected by him (some of 
them contain quite an amount of valuable timber and fixtures). 

Pow. 
Answer. 

The council have entered on the land of the owner and the interest 
of the tenant and must compensate the tenant under s. 121 of the 
Lands Clauses Act, 1845, for the value of his unexpired term or interest 
and for any just allowance which ought to be made to him by an 
incoming tenant and for any loss or injury he may sustain. The 
compensation for the buildings will not be as for improvements 
because of the absence of written consent but must be for the loss of the 
right to remove such as the tenant would have had on the normal 
termination of his tenancy, and this should be the value of the materials 
and something for the expense of removal occasioned by the com- 
pulsory purchase. 


2.—Adoption—Jnfant a German and illegitimate—Adoption by mother 
and her husband—Nationality of infant. 

A, a woman of German birth and then of German nationality in 
1947 gave birth to an illegitimate child in Germany. She subsequently 
married B, an Englishman, in Wales and is now permanently resident 
in England. A states that she has been admitted to British nationality 
but the child has not. It is in fact only in this country by reason of a 
Home Office permit which expired in February. 

The husband and wife now desire to adopt the child in order that 
it may bear the husband’s surname. The Adoption Act, 1926, 
stated that an infant to be the subject of an application for adoption 
must be, amongst other things, a British subject; but this does not 
appear to be repeated in the 1950 Act. 

Assuming that the usual procedure is adopted is there any reason 
why the juvenile court should not make an adoption order although, 
apparently, the child remains an alien, and if this is done what will 
be the position of the child after adoption. It is understood that the 
husband is not the father of the child and that he is less than twenty- 
one years older than it. Sort. 

Answer. 

There is now no requirement that the infant to be adopted must be 
British. The fact that the mother’s husband is less than twenty-one 
years older than the infant is not a bar to the application, since he is 
applying jointly with the mother, Adoption Act, 1950, s. 2 (1) (c). 
As the male applicant is a citizen of the United Kingdom and Colonies 
the adoption order will confer on the infant such citizenship, and he 
will become therefore a British subject, see British Nationality Act, 
1948, ss. 1 and 4, and Adoption Act, 1950, s. 16. 


3.—Bastardy—** Single woman *’—Divorced remarried to 
former husband, but not living with him. 
H the husband of W was serving in H.M. Forces until about the 


end of 1946 and very rarely came home. R was a constant visitor 


woman 


of W and lived with her from 1944 to 1952. There were three children 
born to W by R in December, 1946, March, 1948, and December, 
1949. H divorced W in October, 1949, R left W in October, 1952, 
and later in October, 1952, W remarried H (her former husband) 
solely for the purpose of giving the children his name and qualifying 
for any future pension rights. W left H at the Registry Office and they 
have agreed not to live together. R then ceased to contribute to the 
inaintenance of the children. W has now applied for summonses 
under the Bastary Laws Amendment Act, 1872, against R, in respect 
of the three children. 

Your opinion as to whether under these circumstances W could be 
regarded as a “single woman” would be appreciated. S.P.H. 


Answer. 

We do not think the decided cases go so far as to justify treating W 
as a single woman. She undoubtedly had that status, but she has 
chosen to marry again, and the separation by mutual consent 
immediately the marriage had taken place, under an agreement that 
is probably against public policy, cannot, in our opinion, confer the 
status of “single woman” on W. The conduct of H and W is so 
extraordinary that the justices might question whether their present 
separation is meant to be permanent. Moreover, if they intend to 
treat the children as if they were legitimate in order to obtain pensions, 
they can hardly be heard to bastardize them in order to obtain orders 
against R. The observations of the Lord Chief Justice on “ single 
woman” in Mooney v. Mooney [1952] 2 All E.R. 812, should be 
noted. 


4.—Children Act, 1948—Child in care of local authority—Parents 
unwilling to remove child. 

Certain parents of children who have come into the care of the 
local authority under s. | of the Children Act, 1948, appear to be 
insufficiently ready to remove them when the circumstances which 
caused the children to come into care no longer exist. Are you 
aware of any provision whereby they can be required to do so? 
Attention is drawn to the provisions of s. 51 of the National Assistance 
Act, 1948, whereby an offence is committed when a person receives 
accommodation under Part III of that Act as a result of persistent 
neglect to maintain. There appears to be no comparable provision 
relating to children coming into care under the Children Act. Section 1 
of the Children and Yourg Persons Act, 1933, does not appear to 
cover the circumstances now referred to. Dea, 


Answer. 

We agree that leaving a child in the care of a local authority which 
has already received the child under s. 1 of the Children Act, 1948, is 
not “* abandoning *’ within the meaning of s. 1 of the Act of 1933, 
where the marginal note speaks of “ cruelty.” Section 1 (3) of the 
Act of 1948 assumes that the parents will usually want the child back : 
if not, then so long as the parent complies with ss. 10 and 23, the local 
authority have no power beyond “endeavouring” under that 
subsection. 


5.—Highways—Water falling from vehicles. 

In this county trouble is experienced with certain sections of road 
due to the fact that they are much traversed by lorries laden with wet 
sand ; the water from the wet sand trickles out from the lorries on to the 
road in a manner which is no doubt familiar to you and this causes a 
good deal of trouble in frosty weather since it has the effect of rendering 
dangerous, owing to the formation of ice, roads which would otherwise 
be quite safe (thus causing the county council to expend time and 
materials in gritting which would otherwise not be necessary) and in 
extreme cases can cause one half of the road to become virtually a 
sheet of ice. 

In the summer trouble is caused in the same way if the lorries happen 
to traverse a section of recently tarred road—tarring if to be effective 
must be done in dry weather and be allowed a period of dry weather in 
which to dry off. 

Representations to the firms concerned have produced no results 
and I should be glad to have suggestions as to remedies available to 
the county council either to stop this nuisance or, failing that, to cause 
those responsible to pay for the expenditure they cause. 

The remedies that I am interested in are those, short of a byelaw, 
or a section in a private Act, which could be directed towards pro- 
hibition of this nuisance, and/or charging for extra work necessitated. 

PONE. 
Answer. 

We know of noprovision other than a local Act or a byelaw (if thecon- 

firming authority would confirm such a byelaw) to deal with the water 
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from the lorries and the consequences which follow on freezing. Section 
78 of the Highway Act, 1835, and s. 28 of the Town Police Clauses Act, 
1847, do not seem to be applicable. The restriction of the lorries during 
the tarring of the roads can be dealt with under s. 47 of the Road 
Traffic Act, 1930. 


6.—Local Government Superannuation Act, 1937—Officer omitted in 
error— Retrospective inclusion. 

A clerk of works has been employed by the local authority since 
1946 but has never been included in the superannuation scheme 
because (a) it was not considered at the time of employment that his 
position was that of an officer, and (5) in any event his position 
initially was regarded as a temporary one only. It is understood that 
the Minister of Health has ruled that employees in this category were 
to be regarded as officers for superannuation purposes, but by an 
oversight this particular employee was not brought into the scheme even 
when he had completed two years’ service. The authority now wish 
to rectify the position and I shall be glad to have your opinion on the 
following points : 

1. Must his inclusion in the scheme be backdated to the time he 
completed two years’ service ? 

2. Can the authority now require him to pay contributions for the 
period in question ? 

3. If the answer to (2) is in the affirmative, have the authority any 
power to assist the officer by spreading the back payment over a sub- 
stantial period to avoid hardship ? 

4. Any general observations you may have to offer. PEP. 


Answer. 

He has been in the scheme from the time he was qualified to be in 
it, a his inclusion dates back to the completion of two years’ service 
if he was originally exempt under s. 30 (1) of the Act of 1937; see 
s. 30(2). If his temporary service was not within the terms of s. 30 (1) 
he would have to be included from the beginning of his employment. 

2. Yes. 

3. Yes. 

4. We have nothing further to add. 
7.—Magistrates—Appeal lodged with wrong bench—Appeal wrong in 

form—Expiry of time before errors discovered. 

A is the owner of land which has been used as a caravan site, and was 
required (by notices the effectiveness of which is not disputed) to dis- 
continue this use. There was an appeal to justices within a limited 
time. His solicitors telephoned the office of the clerk to the justices 
for the district in which they believed the land was situate; they 
mentioned to the office of the clerk to the justices the situation of the 
property, and asked what the clerk to the*justices required to enable 
notice of appeal to be entered in accordance with the requirements of 
the Town and Country Planning Act, 1947. The solicitors were 
informed that the justices had had similar appeals ; that the solicitors 
should write to the clerk on behalf of A appealing under s. 23 (4) of 
the Act. The solicitors accordingly wrote by registered post; the 
clerk to the justices wrote acknowledging the solicitors’ letter, inquiring 
as to the date on which the notice was served, and stating that in due 
course the clerk would give to the solicitors the date when the appeal 
would be heard and a note of the court fees. Later the clerk to the 
justices telephoned to say that the warrant officer had reported that 
the land in question was not within the jurisdiction of that court, and 
on the same date he returned to A’s solicitors all the papers forwarded 
to him. 

Accordingly, A’s solicitors wrote to the clerk to the justices of the 
adjoining petty sessional division in the same terms as to the first clerk 
to justices, but in addition explaining all the circumstances which had 
occurred. The second clerk to the justices wrote stating that an appeal 
must be made within the period in which the enforcement notice 
should take effect, and that time had by now expired ; also that the 
appeal should be by way of complaint for an order, namely that the 
person aggrieved should lodge a formal complaint before a justice in 
the same manner as a person taking out a summons. 

It appears that A will suffer grave injustice if there are no ways or 
means of being able to rectify the position, seeing that the require- 
ments called for by the first clerk to justices were complied with 
by A’s solicitors, who must surely rely on the clerk to justices for re- 
liable assistance, in the matter of whether or not particular property is 
within the jurisdiction of a particular court. We shall be glad if you 
can advise us whether there is any procedure whereby the situation 
can be overcome. We were under the impression that it is in order for 
a complaint for an order to be laid by the solicitors for a complainant, 
unless the complaint is required to be laid by any particular person by 
the statute concerned, which does not appear to be the case with s. 23 
of the Act of 1947. SASAGE, 

inswer. 

This may be a hard case, but it is doubtful whether anything can 
be done. No doubt it is customary to expect a clerk to justices 
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to be acquainted with the extent of the division, but looking 
to s. 23 (4) of the Act of 1947 we think, as a matter of law, 
that it must be for the appellant (complainant) to find out 
where the land is, if necessary by making investigation. That 
section enacts that the appeal shall be to the court of the “ petty 
sessional division or place within which the land is situate,”’ so that in 
the case of a county divided into petty sessional divisions the venue 
seems to be limited to the particular petty sessional division in spite 
of the fact that in most matters justices for a county can exercise 
jurisdiction throughout the whole county. A further point is that the 
concluding enactment in s. 100 of the Summary Jurisdiction Act, 
1848, appears to require the complainant or informant, or his counsel 
or solicitor or other authorized person, to appear before a justice to 
make his complaint, and that, therefore, a letter does not fulfil the 
requirements of the section. If A wishes to test the matter he would 
presumably have to apply for an order of mandamus to the justices to 
hear and determine. If he contends that the first justices have juris- 
diction he would apply for an order against them ; if he contends that 
the notice addressed to the first court should be treated as if it had been 
given to the second court, then he would apply for an order against 
those justices. For the reasons already stated, however, A does not 
seem to have a strong case against either bench. 


8.—Probation— Requirement that probationer receive visits at home— 
Mother of probationer refuses to allow this. 

There is a curious position arisen in connexion with probation. 
An adult person who lives at home with her mother was placed on 
probation, the conditions being the usual ones including a condition 
that she should receive visits at her home from the probation officer. 
The probationer is quite willing to receive the probation officer at her 
home but her mother, who is of an aggressive type, has forbidden her 
to come near and has put fear in the probation officer. I cannot 
find anything that can justify action being taken against the mother 
for the obstruction of the probation officer and of course there is no 
breach of the order. 

Could you be good enough to advise as to the position. 
that there is nothing that can be construed as an assault. 


I may add 
SPON. 


Answer. 

Unfortunately there appears to be no legal proceeding that can be 
taken against the mother unless she utters threats in respect of which 
the probation officer could make complaint and ask for her to be put 
under recognizances. If she were before the court the justices might 
be able to exercise persuasion. Otherwise it must be left to the 
perseverance and tact of the probation officer to overcome opposition. 
9.—Real Property—Mortgage—Equitable second mortgage—Mort- 

gagee not in existence. 

The corporation makes advances under the Small Dwellings 
Acquisition Acts. Recently a borrower has redeemed his mortgage 
which was taken out in December, 1931. Annexed to the legal charge 
is a notice of an equitable mortgage in favour of a limited company. 
The borrower states that he has not paid any moneys in respect of 
this equitable mortgage for over six years and has been unable to 
trace the company’s offices. I have communicated with the solicitors 
who served the original notice of the second charge, and have been 
informed that the company was voluntarily wound up and is no 
longer in existence. They have no knowledge of the present where- 
abouts of the persons concerned in the company and refuse to accept 
responsibility for the deeds. What liability will the corporation incur 
if these deeds are now handed direct to the borrower ? BAL. 


Answer. 
In our opinion, none. 


10.—Road Traffic Acts—Vehicles (Excise) Act, 1949—Using vehicle 
without a licence—Maximum penalty—Power to mitigate. 

In a recent magistrates’ court held locally a defendant was convicted 
under s. 15 of the Vehicles (Excise) Act, 1949, of the offence of using 
a vehicle without an excise licence. The section enacts that a person 
convicted shall be “ liable to whichever is the greater of the following 
penalties, namely : (a) an excise penalty of £20; or (4) an excise 
penalty equal to three times the amount of the duty chargeable, etc.” 
In this case the amount of the duty chargeable was £2. The bench 
interpreted the word “ liable * to mean that they could not impose a 
smaller fine than £20 and fined the defendant this amount. 

Your opinion would be welcomed as to whether this interpretation 
is correct. Jay. 
Answer. 

If this was a first offence the justices could mitigate the amount of 
the fine as they thought fit (Summary Jurisdiction Act, 1879, s. 4); 
if a previous conviction was proved the justices could mitigate to any 
amount not less than £5, i.e., one quarter of the maximum (Excise 
Management Act, 1827, s. 78). 
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Co NTY BOROUGH OF DARLINGTON 


Appointment of Justices Clerk 


APPLICATIONS are invited from Solicitors 
qualified in accordance with the Justice of the 
Peace Act, 1949, for the whole-time appoint- 
ment of Clerk to the Darlington County 
Borough Magistrates, with an approximate 
population of 85,000. 

The personal salary will be £1,300 per annum 
subject to review when the National Scales for 
Justices Clerks are negotiated. 

The appointment which may be terminated 
by three months’ notice on either side is super- 
annuable and subject to medical examination. 
The Clerk appointed will be required to take 
up his duties within three months of the date of 
appointment or earlier if possible. 

Applications, stating age, qualifications and 
experience, together with the names of two 
referees, should be delivered to my office not 
later than fourteen days after the first appear- 
ance of this advertisement. Canvassing will 
disqualify. 

K. B. DRENNAN, 
Clerk to the Magistrates’ 
Courts Committee. 
10, Houndgate, 
Darlington, 
Co. Durham. 


Wasrwic KSHIRE COUNTY COUNCIL 





Senior Assistant Solicitor 


APPLICATIONS are invited from solicitors 
with previous Local Government experience 
for the appointment of Senior Assistant 
Solicitor in the office of the Clerk of the Peace 
and of the County Council. 


The salary will be in accordance with Scale E 
of the Joint Negotiating Committee for Chief 
Officers of Local Authorities scales, viz., £1,250 
rising by annual increments of £50 to a 
maximum of £1,450. 


The appointment, which will be terminable 
by three months’ notice on either side, will be 
subject to the provisions of the Local Govern- 
ment Superannuation Act, 1937, and the 
successful applicant will be required to pass a 
medical examination. 

Applications, on forms to be obtained from 
the Clerk of the Council, Shire Hall, Warwick, 
accompanied by copies of three recent testi- 
monials, must reach the undersigned not later 
than April 27, 1953. Canvassing in any form 
will disqualify. 

L. EDGAR STEPHENS, 
Clerk of the Council. 
Shire Hall, 
Warwick. 
March 30, 1953. 





Eetablished 1836. Telephone : Holborn 0273 


GENERAL REVERSIONARY 
AND INVESTMENT CO. 


ASSETS EXCEED £4,000,000 
Reversions and Life Interests . 
Loans Granted thereon. 

Apply to the Actuary, 59, CAREY STREET, W.C.2 








| c™ OF SHEFFIELD 
| <a 

| APPLICATIONS are invited for post of 
Assistant Solicitor in the Town Clerk’s Office 


Assistant Solicitor 


of the N.J.C. Scales. 

Applicants must have at least two years’ 
experience as admitted Solicitors in Convey- 
ancing and Advocacy. Local Government 
experience is an advantage but is not essential. 

The appointment is subject to Medical 
Examination, the conditions of service of the 
N.J.C. for Local Authorities’ Staffs as adopted 
and applied by the Council and to one month’s 
notice on either side which may be given at 
any time. 

Applications, stating age, date of admission, 
qualifications, experience and details of present 
and previous appointments, accompanied by 
two recent testimonials, and the names of two 
persons from whom personal enquiries can 
be made, must reach the undersigned not 
later than April 18, 1953. Canvassing either 
directly or otherwise will disqualify. 

JOHN HEYS, 
Town Clerk. 
Town Hall, 
Sheffield. 
April 3, 1953. 


APPLICATIONS are invited for the post of 
Assistant to the Stipendiary Magistrate’s 
Clerk at 42 Waterloo Road, Wolverhampton, 
at a salary in accordance with A.P.T. Grade 1 
(£465—£510 p.a.). Applicants should have 
general knowledge of the work of a Magistrate’s 
Clerk’s Office. The successful candidate will 
be required to pass a medical examination and 
to pay cc atributions under the Local Govern- 
ment Superannuation Act, 1937 : applications, 
stating age, qualifications and experience, 
accompanied by copies of not more than 
three recent testimonials must be received by 
me at the address below not later than April 11, 
1953. Thomas H. Wolverson, Clerk to the 
South Staffordshire Stipendiary Justice 
Commissioners, 47 Queen Street, Wolver- 
hampton. 


NOTTINGHAMSHIRE COUNTY 
COUNCIL 


Appointment of Male Children’s Visiting 
Officer 


APPLICATIONS are invited for a responsible 
new post under the Children Act, 1948, from 
men with experience in Juvenile Court work 
and the after-care of older children, preferably 
with a Social Science qualification or Home 
Office Child Care Certificate. Salary £495 » 
£15 p.a. to £540 p.a. 

Application forms and further particulars 
ave obtainable from the Children’s Officer, 
Shire Hall, Nottingham, to whom completed 
applications should be returned immediately. 
Canvassing disqualifies. 

K. TWEEDALE MEABY, 
Clerk of the County Council. 





When replying to advertisers please 
mention the Justice of the Peace 


and Local Government’ Review 





in Grade A.P.T. VIII (salary £760—£835) 





County OF THE ISLE OF WIGHT 
MAGISTRATES’ COURTS 
COMMITTEE 
Magisterial Assistant 

APPLICATIONS are invited for the appoint- 
ment of a whole-time Assistant from persons 
who are competent shorthand typists and have 
experience in magisterial work. Salary £550 
a year subject to review when the results of the 
present national negotiations on salaries of 
Justices’ Clerks’ Assistants are known. The 
appointment will be superannuable and subject 
to medical examination. 

Applications, giving age, particulars of 
present duties and previous experience, 
together with copies of two recent testimonials, 
to be forwarded to the undersigned immediately, 

J. G. FARDELL, 
Clerk of the Committee. 
Market Street, 
Ryde, I.W. 





County BOROUGH OF EASTBOURNE 


Appointment of Assistant Solicitor 


APPLICATIONS are invited for the appoint- 
ment of Assistant Solicitor in my Office at a 
salary of £760 per annum, rising by annual 
increments of £25 to £835 per annum (Grade 
VIII). The successful candidate will have to 
undergo a medical examination before appoint- 
ment. Experience in advocacy is necessary. 
Municipal experience, though not essential, is 
desirable. Applications, giving age and full 
details of qualifications and experience, to- 
gether with the names of three persons to whom 
reference may be made as to the applicant’s 
character and ability, should reach me not 
later than Saturday, April 18, 1953. 
F. H. BUSBY, 

Town Clerk. 

Town Hail, 
Eastbourne. 

March 30, 1953. 
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Puffs, Balloons & Smokeballs 


By A. LAURENCE POLAK, B.A. (Hons. Classics), Lond. 
A Solicitor of the Supreme Court 


Illustrated by LESLIE STARKE 
Being a selection of articles published over the initials “*A.L.P.”’ in the Justice of the Peace and Local Government 
Review during 1951 and 1952. 
** Both informative and entertaining."’"— Times Literary Supplement. 


** Mr. Polak has contributed a good deal of gaiety to legal reading since the publication of Legal Fictions in 1945, 
and the present volume continues the tradition. His breezy style does not quite conceal a store of classical learning 
and sound knowledge of legal principal ; and occasionally a little pill is found inside the jam.” 

-Scottish Law Gazette. 

“* Much amusing reading will be found here.”-—County Councils Association Official Gazette. 

* Beautifully written and delightfully illustrated...— Police Review. 


** Recommended for injection in small doses into the amateur of legal studies : and it would not do some of the 
professionals any harm."’—The Magistrate. 


PRICE : 12s. 6d. cloth edition. 10s. 6d. stiff board covers edition 
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